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INTRODUCTION. 



There are few instances in which legislation has been 
more successful than in the 11 & 12 Vict. c. 31, for 
the amendment of the procedure in respect of orders of 
removal and appeals. The very favourable reception 
which greeted that measure, and the enduring satis- 
faction which it still affords, appear to have suggested 
to the learned President of the poor law board the 
idea of framing one of a similar character with respect 
to those appeals to Quarter Sessions to which that Act 
did not apply; But, in maturing the plan on which to 
found such a measure, it appears to have occurred to 
the mind of the learned President, that great advantage 
might result from the adoption of a uniform practice 
with respect to certain matters of detail, which should 
be applicable to all cases of appeal alike, or, at any 
rate, to such of them as could with safety be interfered 
with or treated as a class. These, like the matters 
provided for by the statute formerly alluded to, were 
evidently quite beside the merits of the appeal, and 
were provided for by a number of statutes containing 
an almost endless variety of enactments, all having 
the same object in view, but bringing it about by 
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vi , Introdiictian. 

difFerent means. For instance, with respect to notice of 
appeal — some statutes require no notice at all, others 
immediate notice. Some require a week's, some ten 
days', some fourteen days', and some a month's notice. 
Others again require ^'reasonable notice," and what 
is reasonable notice is a question which scarcely any 
two sessions construe alike. The result of this is 
constant uncertainty and litigation, and that, too, 
about a matter which in no way aflfects the merits 
of the case in dispute. Some statutes require the 
notice to be in writing, others allow a merely verbal 
notice to be given. Then, with respect to the grounds 
of appeal — ^some statutes require them to be stated 
in the notice of appeal, others permit them to be served 
separately; whilst some authorize the appeal without 
any such statement at all, and the respondent learns 
for the first time at the trial, what the real ground 
of appeal is. And the same with regard to costs. 
Some statutes empower the sessions to give them, 
others do not ; few or none allow of their being given 
in respect of frivolous appeals or frivolous grounds 
of appeal. In providing, therefore, a remedy for the 
mischief resulting from objections of a merely technical 
character, it was natural that the framer of the 
measure should bethink himself of the mischief re- 
sulting from such a diversity of practice in matters 
which, although totally unconnected with the real 
question at issue, were nevertheless, if neglected, 
equally fatal in result with those directly constituting 
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the merits of the case. By analogy, therefore, with 
the rule prescribing a uniform period for notices of 
action established by the 4th section of the Lord Chief 
Baron's Act (5 & 6 Vict. c. 97), the present statute, 
besides providing for the amendment of technical 
defects, establishes one uniform rule as to the time for 
giving notice of appeal (except in certain cases men- 
tioned in the 2nd section), the contents of that notice, 
and the power of giving costs. For that purpose it 
fixes fourteen days as a uniform period for notice of 
appeal, and requires that it shall always be in writing : 
that it shall set forth the grounds of appeal, to which 
the appellant shall be confined, but that the court shall 
have power to amend any defect in the statement of 
such grounds, and shall be enabled to give costs in all 
cases of appeal, as well as to punish with the penalty 
of costs both fiivolous appeals, and the statement of 
frivolous or vexatious grounds of appeal. 

But the power to amend an insufficient statement of 
the grounds of appeal would clearly be a one-sided 
measure, without, at the same time, giving the court 
a similar power with respect to the proceeding against 
which the appeal is directed. With respect to orders 
of removal, such power had already been given by 
the 6th section of 11 & 12 Vict. c. 31, and, there- 
fore, as regards them there was no necessity for 
making such a provision. In the generality of cases, 
however, no such power existed beyond that which was 
conferred bv the 5 Geo, 2, c. 19, s. 1. But as that 
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statute, by the construction which had been put upon 
it by the court of Queen's Bench, was held only to 
apply to delects oi form^ leaving an objection to a de- 
fect of substance as fatal as ever, the present statute, 
like the 11 & 12 Vict, c. 31, s. 6, gives both the court 
of Quarter Sessions on appeal, and the court of Queen's 
Bench on certiorari, power to amend any order or judg- 
ment of justices, ^^ on account of any omission or mis- 
take in the drawing up" thereof, and thus corrects the 
evil which Lord Kenyon so much deplored in JRex v. 
Chilverscoton, 8 T. R. 178, and Bex v. Moor Critchell, 
2 East, ^Q. At the same time, however, in order that 
too much laxity may not be produced by the know- 
ledge that such objections, if overlooked at sessions, 
may be made available before the court of Queen's 
Bench, the statute provides that that court shall not 
have co-extensive powers with the Quarter Sessions in 
this respect, but shall only be enabled to allow such 
objections on account of omissions or mistakes in the 
order, as are specified in the rule for issuing the 
certiorari. 

Another matter which has in many instances been 
productive of the greatest injustice, is the inability of 
the court before which the appeal is brought to amend 
the least defect which may chance to exist in the 
appellant's recognizance. In almost every instance the 
entering into a valid recognizance is a condition pre- 
cedent to the right to try the appeal, so that any im- 
perfection in the taking of such recognizance altogether 
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dftstroys the right of appeal, and the court has conse- 
quently no jurisdiction to entertain it. Considering, 
then, that the taking of the recognizance is a matter 
over which the appellant has no control, but that the 
whole proceeding is regulated by the justice who has 
done the act appealed against, it is clear that the loss of 
the right of appeal in such a case operates with the most 
imjustifiable hardship upon an innocent party, by making 
him suffer for the negligence of one over whom he has 
no control whatever. The 8th section remedies this, 
by enabling the court under such circumstances to 
permit the substitution of a fresh recognizance for the 
original, provided the latter has been entered into 
within the proper time. 

The statute then, by a clause similar to the 7th 
section of 11 & 12 Vict, c. 31, goes on to provide that 
the decision of the court of quarter sessions as to the 
sufBciency of the statement of groimds of appeal, and 
as to the amending of orders or judgments, or state- 
ments of grounds of appeal, and as to the substitution 
of new recognizances, shall be final, and shall not be 
liable to be reviewed by certiorari, mandamus, or 
otherwise. 

By the 10th section it gives them the same power 
of amending indictments in respect of variances be- 
tween matters in writing or in print, and their recital, 
as is given to courts of oyer and terminer and general 
gaol delivery, by the 6th section of 11 & 12 Vict, c. 46. 

The 11th section introduces a very important inno- 
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vation, by enabling the parties after notice of appeal 
{except in cases of bastardy or proceedings under any 
of the statutes relating to the revenue), to state the 
facts in the form of a special case for the opinion of 
one of the superior courts. It thus assimilates the 
mode of proceeding in such cases to that which already 
exists in the superior courts, and carries the similarity 
still farther by giving jurisdiction in such cases to all 
the superior courts of common law, instead of, as 
hitherto, limiting to the court of Queen's Bench only. 
To complete the analogy the following section makes 
the provisions of 9 & 10 Will. 3, c. 15, with respect to 
references to arbitration in civil suits, applicable to the 
same cases as those wherein a special case is autho- 
rissed to be stated under the 11th section. These two 
sections, it will be seen, relate to the power of the 
parties themselves to substitute some otfier tribunal 
for that of the court of Quarter Session^. But the 
next section extends to that court the same power of 
ordering such matters to be referred to arbitration as 
is ndw possessed by the judges of the superior courts 
at nisi prius. And to complete the analogy, the 
16th section renders the provisions of 3 & 4 WiU. 4, 
c. 32, applicable to all arbitrations under this Act, 
as well as giving to such arbitrators the same powers 
of amendment which the court of Quarter Sessions 
itself would have had on the trial of the appeal. 
Then, in order to provide for the contingency of 
the reference going oif either by the death of the 
arbitrator or fix)m any other cause, the 14th section 
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provides, that when the reference proves aboi*tive, the 
court of Queen's Bench may order the Quarter Sessions 
to enter continuances, and hear the appeal. In all of 
these cases, however, a doubt might exist whether, after 
entering into a recognizance conditioned for the trial of 
the appeal before the court of Quarter Sessions, such a 
statement of a special case or agreement of reference 
would not be a forfeiture of the recognizance, inasmuch 
as the appeal in such cases would not be tried by the 
court to which the condition relates. To prevent the 
chance of such injustice, the 16th section provides that 
the recognizance shall not be forfeited by such agree- 
ment or submission, and thus disposes of any question 
which might otherwise arise regarding to the effect 
of such a proceeding in this respect. 

The value of these provisions when applied to 
matters before the superior courts is so well known, 
that little doubt can be entertained of their proving 
eqbally useful with regard to those which come 
before courts of Quarter Sessions. In the many com- 
plicated cases which so frequently arise with respect 
to the rating of railways and other public under- 
takings they can scarcely fail to be of the greatest 
advantage, whilst even in the more ordinary cases 
which come before those courts for their decision on 
appeal, not a few of them could be settled with far 
more satisfaction to the parties themselves, and with 
an infinite saving of the public time, by a reference to 
arbitration. 

The Act then goes on to assimilate the proceedings 
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for the levying and recovering of fines, issues, and 
amerciaments with those upon a forfeited recognizance, 
and concludes by providing for the enforcement of the 
orders of Courts of Quarter Sessions by attachment 
issuing out of the court of Queen's Bench, instead of 
the present unsatisfactory remedy by indictment. 

Such is an outline of the provisions of this important 
statute, the tendency of which must be to diminish 
litigation and expense, to further substantial justice, 
and to increase the utility and efficiency of the tribunal 
to which it applies. 

J. A. F. 



6, Brick Court, Temple, 
5tk Oct. 1849. 
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ERRATUM. ., 
Page 1, line 7 from bottom, /or " c. 54," read " c. 97. 



STATUTE 
12 & 13 VICT. Cap. 45. 



An Act to amend the Procedure in Courts of 
General and Quarter Sessions of the Peace 
in England and Wales, and for the better 
Advancement of Justice in Cases within 
the Jurisdiction Cf those Courts, 



[28th July, 1849.] 

Whereas, in cases of appeal to courts of 
general or quarter sessions of the peace, it is 
expedient that the law should be more uni- 
form : Be it therefore enacted by the Queen's 
most excellent Majesty, by and with the ad- 
vice and consent of the lords spiritual and 
temporal, and commons, in this present par- 
liament assembled, and by the authority of the 
same. That in every (a) case of appeal (except unifonnity 

, of time for 

(a) " In every case of appeaL"'\ This section, it will 
be seen, is of a similar character to the 4th section of 
5 & 6 Vict, c. 54, which enacts that '' in all cases 
where notice of action is required, such notice shall be 
given one calendar month at least before any action 
shall be commenced." It must, however, be remem- 
bered, that not only is it confined to appeals to the 
general or quarter sessions, but that by the exception, 
all cases of appeal against summary convictions, orders 

B 



2 12 4- 13 Viet. cap. 46, s. 1. 

notice of as hereinafter mentioned) to any court of 

appeal. ^ *' 

general or quarter sessions of the peace, 
fourteen clear (b) days notice of appeal at 

aa ■ ■■ n I "- -- *" 

of removal, orders under the statutes relating to pauper 
lunatics, orders in bastardy, and against revenue pro- 
ceedings as defined by the second section, are excluded 
from its operation. It has no application, therefore, to 
appeals to special sessions against poor-rates under 6 & 7 
Will. 4, c. 96, s. 6, or to any others of a similar character, 
although it includes those cases ^ere the parties dissatis- 
fied with the decision of the special sessions appeal from that 
decision to the general or quarter sessions. Such appeals 
may therefore still be heard, notwithstanding that only a 
seven days' notice has been given, as required by the pro- 
viso to the 6th section of 6 & 7 11^2. 4, c. 96, or any 
other length of notice appointed by the pcurticular statute 
under which such appeal takes place. But if either party 
appeals from the decision of the special sessions, he must 
then conform to the provisions of this statute. 

(6) " Fourteen clear days notice."'] The section points 
out no particular time with Tespect to which notice 
must be given, but the first day of the sessions at which 
the appeal is to be tried, is no doubt what is intended 
and would be held to be meant by it. With respect to' 
that, it must be borne in mind, that where quarter; 
sessions are held by adjournment in difierent parts of the 
same county, the notice must be given with reference to 
the day on which the sessions are to be held at the first 
place of meeting, notwithstanding that the appeal in ques- 
tion is not intended to be tried there. Thus in Beg. v. 
Suffolk (Justices), 4 Dowl. & L. 628 ; 16 Law J. m. 36 ; 
1 IJ. P. 68, 70 ; it was held that notice and grounds of appeal 
under 4 & 6 WUl. 4, c. 76, s. 81, should be given fourteen 
days before the first day of the general quarter sessions, 
and not fourteen days before the first day on which the 
adjourned sessions are appointed to be held for the division 
in which the appeal is to be tried. The quarter sessions 
in that case were held at B., and by acQoumment in each 
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least (c) shall be given, and such shall be suflBi- 
cient {d) notice, any Act or Acts, or any rule 
or practice of any court or courts, to the con- 

of the three other divisions of the county, and the api)el- 
lants had given notice and grounds of appeal fourteen days 
before holding the session for the division, but not four- 
teen days before holding the sessions at B. ; and the ses- 
sions, on the objection being taken, dismissed the appeal, 
and the court refused to grant a mandamus compelling 
them to enter continuances and hear it So too in Beg, 
V. Suffollt (Juetice/), 3 New Sess. Ca. 146; 17 L. J. m. 
143 j 12 J. P. 393; it was decided that where quarter ses- 
sions are regularly held on certain fixed days, at certain 
places in different divisions of a county, and in each divi- 
sion of a county (o^ccept the first) by adjournment from 
the preceding, the ten days* notice of appeal against the 
certificate for stopping up a highway under 5 & 6 Will, 
4, c. 50, s. 88, is to be reckoned with reference to the first 
day of sessions held in the first of such divisions, though 
the highway is not situate within such first division. 

(c) " At Ze<wf."] The notice must be given fourteen 
days, exclusive both of the day of service and the day 
of l^olding the sessions. {Rex v. Hertfordshire (Justices), 
3 B. & A. 581 ; Reg v. Shropshire (Justices), 8 A. & E. 
173; Mitchell v. Foster, 12 A. & E. 472; Rex v. 
Cumberland (Justices), 4 Nev. & M. 378 ; 1 Har. & W. 16; 
Reg, V. Middlesex (Justices), 2 New Sess. Ca. 75 ; 14 L. J. 
m. 139; 10 J. P. 6.) 

(d) " Such shall he sufficient notice"'] From the intro- 
duction of these words it would seem that, at any rate in 
those cases where the appeal is directed to be made at the 
next sessions, it may be given at any time not later than 
fourteen clear days before the commencement of the ses- 
sions, although the statute on which it is founded requires 
it to be given " within" a certain number of days, be- 
cause this statute says that ''such shall be sufficient 
notice," and therefore seems to obviate the necessity of 
its being given within the specified time. Take, for in- 

b2 
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^"Jato^^fn*^^ notwithstanding; and such notice of 

stance, an appeal against an order of justices under 4 & 5 
Vict. c. 59, s. 3, for payment of a portion of the highway 
rate in aid of the funds of a turnpike trust. There an ap- 
peal is allowed to the next general or quarter sessions of 
the peace, the appellant '' first giving to such justices ten 
days' notice in writing of the g^unds of such appeal, 
tcithin six days after such order, judgment, or determina- 
tion." As the law now stands, the appellant has six days 
within which he must serve notice and grounds of appeal, 
and they must also be served ten days before the com- 
mencement of the sessions. But under this statute it 
would seem, that so long as the notice and grounds of ap- 
peal are served fourteen clear days before the commence- 
ment of the session, it is immaterial whether tiiey are 
served within the six days after tiie order or not. 

The consequences, however, of such a construction in those 
cases where, although the appeal is required to be made 
within a specified time, there is no specific direction to 
make it to the next sessions, may make it doubtful whether 
that view would be supported, or whether at any rate it is 
prudent to act upon it for the present. In the case of an 
appeal to quarter sessions under 6 & 7 WUl. 4, c. 96, s. 6, 
the decisi(m of the justices in special sessions is binding and 
conclusive, '^ unless the person or persons impugning such 
decision shall, toithinfourteen daye a£bear the same shall have 
been made, cause notice to be given in writing of his or her 
or their intention of appealing against such decision .... 
and within five days after giving such notice, shall enter 
into a recognizance before some justice of the peace, with 
sufficient sureties conditioned to try such appeal at the 
then next general sessions, or quarter sessions of the 
peace." The appellant must, therefore, within the fourteen 
days, give notice of his intention to appeal, but although the 
statute does not require him to give notice of appeal to any 
particular sessions, he is tied down to the next quarter 
sessions by that part of the section which requires him within 
five days to enter into the recognizance to try at the next 
sessions. Supposing then it be held that the present statute 



Notice of Appeal. 5 

appeal shall be in writing (e), signed by the wriung and 
person or persons giving the same, or by his, 
her, or their attorney on his, her, or their 

obviates the necessity of giving notice of appeal vnthin the 
fifurteen days, it would seem that he may appeal to any 
sessions he thinks fit; at any rate, provided such sessions be 
held within a reasonable time (see per Lord Ellenborough 
in Rex v. Oxfordshire (Justices), 1 M. & S. 448 ; Rex v. 
OUmcesiershire (Justices), 3 M.& S. 127 ; Rex v. Hert- 
fordshire (Justices), 3 M. & S. 459 ; because the recog- 
nizance is only conditioned to try at the next sessions t{fter 
the notice is given, and if the notice may be given at any 
time, the appeal may of course be tried at any time. (See 
also Rex v. Justices of Yorkshire, 3 T. R. 776.) 

Although, therefore, the literal meaning of the words 
^' such shall be sufficient notice," appears to be that above 
mentioned, it may not improbably be held that they merely 
mean that a fourteen days' notice shall be sufficient in 
point of length of notice, but that it must still be given 
within the time pointed out by the statute under which 
it is originally given. It will therefore still be prudent to 
give such notice within the time appointed, by the statute . 
under which the appeal is given, although it may be open 
to argument, whether that restriction is not taken away by 
the present statute. 

(e) " Notice of appeal shall be in teriting.^'i This 
notice is required to be given " in every case of appeal" 
(except as mentioned in the 2nd section) to the general 
or quarter sessions, whether the order. Sec. appealed 
against have been served before or after the Ist of 
November 1849, unless the particular statute on which 
such order, Sec, is made and appeal founded requires 
the notice of appeal to be within a time which has ex- 
piried before that day. It must, therefore, be given in 
all such cases, whether the statute on which the appeal 
ia founded does or does not require notice to be given ; 
and it must be in writing, whether such statute does 
or does not require a written notice, and that too, even 
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Grounds of behalf, and the grounds Xf) of appeal shall 

stated. be specified in every such notice : provided 

always, that it shall not be law^ful for the 

appellant or appellants, on the trial of any 

such appeal, to go into or give evidence of 

although the particnlar statute authorizes the giving 
of a parol notice. It must be given to the same parties, 
and served in the same manner, as before the passing of 
this statute, and may be signed either by the appellant 
or by his attorney on his behalf; but if signed by the latter, 
the party signing should describe himself as attorney for 
the appellant, and it might not be amiss to state on the 
face of the notice, that he signs it not only as the attorney 
for, but also on behalf of the appellant. 

(/) " Cfrounds of appeal."'] Every such notice must 
now contain the grounds of appeal, whether the |>arti- 
cular statute does or does not require the appellant to 
furnish the respondent with the grounds of appeal, be- 
cause the proviso expressly prohibits the appellant from 
g^ing into or giving evidence of ** any other grounds of 
appeal besides those set forth in the notice," so that if 
none be set forth in the notice, none can be gone into at 
tiie trial, and the appeal would be quashed, and that too 
even though there were objections apparent upon the fkce of 
the order, &c. appealed against. (See Reg v. The Inhabit' 
ants of Withermoich, 6 A. & £. 273 ; Bex v. Tlie In- 
habitants of Bromyard,^ B. & C. 240; 2 Man. Sc R. 280.) 

It must be borne in mind, that this section only applies 
where an appeal is given by some particular statute, and 
that it does not give any new right of appeal, but merely 
regulates the mode in which the right shall be exer- 
cised in those cases where particular statutes have con- 
ferred it ; neither does it in any manner affect the time 
within which the recognizance must be given, otherwise 
than as the time of giving such recognizance depends upon 
that of giving notice of appeal under the particular 
statute. 
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any other ground of appeal besides those set 
forth in such notice. 



II. And be it enacted. That none of the Act not to 

' affect notices 

provisions hereinbefore contained relating to ^j^J^^*^ 
notices of appeal shall be construed to affect ^^^8?,' 
or alter the law as to notice of appeal SasSJd^y.&c 
against a summary conviction, or against an 
order of removal, or against an order under 
any statute relating to pauper lunatics (g), or 



(g) " Pauper lunatics,**'] The exception in respect of 
appeals against orders under the statutes relating to luna- 
tics is in terms confined to those relating to '^pauper" 
lunatics, and it may consequently be argued that appeals 
against orders under 1 & 2 Vict. c. 14, and 3 & 4 Vict. c. 54, 
'With respect to criminal lunatics and insane prisoners, tome 
within the general operation of the preceding section. 

But upon examination of the 2nd and 5th sections of 
those statutes respectively, under which the appeal is 
g^ven, it will be seen, that the 2nd section of 1 & 2 Vict. 
c. 14, enables the churchwardens and overseers to appeal 
against any such order " in like manner and under like 
restrictions and regulations as against any order of re- 
moval/* and the 5th section of 3 & 4 Vict. c. 54, pro- 
vides, that the guardians or overseers (as the case may be) 
may appeal against such order ''in like manner and 
under like restrictions as against any order of removal.'* 

These words are similar to those of the 62nd section of 
8 & 9 Vict. c. 126, s. 62, giving an appeal against an order 
of maintenance in the case of a pauper lunatic '' as if the 
same were a warrant of removal," under which it was held 
in Reg. v. T?ie Justicee of Glamorganshire, 18 L. J. 
m. 118, 13 J. P. 506, that the procedure on appeals 
against lunatic orders under 8 & 9 Vict. c. 126, must be 
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against an order in bastardy, or against any 
proceedings under or by virtue of any of the 
statutes relating to her Majesty's revenue of 
excise or customs, stamps, taxes, or post 
office, but the law with regard to notices of 
^all such appeals shall be deemed and taken 
to be the same as if the provisions herein- 
before contained had not been enacted. 



Defects in HI. And whercas a statement (A) of the 

statement of 

KToimdg of grounds of appeal, when required by tliis 

adapted from time to time to the procedure on appeals 
against orders of removal. And in Reg. v. TJie Justices of 
Yorkshire (West RAing), 16 L. J. m. 171 ; 11 J. P. 663, 
it was stated by the court that each of the three sta- 
tutes, 1 & 2 Vict. c. 14, 3 & 4 Vict. c. 54, and 8 & 9 Vict, 
c. 126, plainly incorporates the provisions of 4 & 5 Will. 4, 
c. 76, s. 79, and must, therefore, be construed in the same 
manner in that respect. 

Inasmuch, then, as it has been decided in Reg. v. 
Justices of Olamorganshire, that an appeal against an 
order relating to pauper lunatics under 8 & 9 Vict, 
c. 126, must be treated in the same manner as an 
appeal against an order of removal, it follows that an 
appeal relating to a criminal lunatic must also be treated 
in the same manner, and is therefore excluded from the 
operation of the Ist section of tMs statute, notwithstanding 
that the 2nd section in terms merely speaks of '^pauper 
lunatics." 

This section, however, merely operates as a qualifi- 
cation of the first, and has no efiect on the remaining 
clauses of the Act. 

(h) " Statement of the grounds of appeal."'} Like 
the 4th section of 11 & 12 Vict. c. 31, from which it 
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or any other statute, is for the purpose of 
enabling the party receiving it to inquire 
into the subject of such statement, and, if 
need be, to prepare for trial : Be it therefore 
enacted, that upon the hearing of any (i) 

is nearly literaUy copied, this section enunciates the pro- 
position that a statement of the grounds of appeal is 
only for the purpose of enabling the respondent to inquire 
into the subject of that statement, and to prepare for 
trial, if necessary. It thus offers a marked contrast to 
the strictness with which appeals have heretofore for the 
most part been treated. 

Formerly it was considered that the appellant must 
be tied down strictly to his grounds of appeal, and that 
if they were defective, either in form or substance, the 
appeal must be dismissed. Now, however, no objection 
whatever on account of defect of form shall be allowed 
at all, nor shaU the respondent be allowed to object to 
the reception of legal evidence offered in support of any . 
ground of appeal whatever, unless the court shall be 
of opinion that it is so imperfectly or incorrectly set forth 
as to be insufficient to enable him to inquire into th? 
subject of the statement, and to prepare for trial. 

Assuming that the court considers it to be so imper^ 
fectly or incorrectly set forth as above-mentioned, the 
section then provides, not only in the case of a vari- 
ance between the ground of appeal and the evidence 
offered in support oif it, but that, '* in all cases" where 
the court shall be of opinion that an objection to a ground 
of appeal, or to the reception of evidence to support it, 
ought to prevail, they may, if they think fit, cause the 
ground of appeal to be amended forthwith on such terms 
as they consider just and reasonable. 

(t) '^ Any appeal""] From the generality of its lan- 
guage, the section would seem to comprehend all cases 
whatever of appeals to the general or quarter sessions, 
so far as its provisions are applicable ; and that, too, even 

b3 
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appeal to any court (k) of genertd or quarter 
sessions of the peace, no objection on account 
of any defect in the form of setting forth any 
ground of appeal shall be alloMred, and no 
objection to the reception of legal evidence 
oflPered in support of any ground of appeal 
shall prevail, unless the court (k) shall be of 
opinion that such ground of appeal is so 
imperfectly or incorrectly set forth as to be 
insufficient to enable the party receiving the 
same to inquire into the subject of such 
Amendment statement, and to prepare for trial : provided 
of appeal, always, that in all cases where the court (A) 
shall be of opinion that any objection to any 
ground of appeal, or to the reception of evi- 
dence in support thereof, ought to prevail, it 
shall be lawful for such court (A), if it shall so 
think fit, to cause any such ground of appeal 
to be forthwith amended by some officer of 



with respect to cases which come withhi the 2nd section 
of the statute. The worcte *' upon the hearing of any 
appeal," are so general and unqualified, that it seems 
scarcely possible for them to receive any other construction, 
more especially as the preamble of the section refers to 
a statement of the grounds of appeal required '' by this 
or any other statute.'' 

(k) '' T?ie court. "1 This includes courts of quarter ses- 
sions held before recorders of boroughs under 5 & 6 Will. 4, 
c. 76, s. 105. (^ee Reg. v. Masters, 3 New Sess. Ca. 326, 
12 J. P. 758.) 
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the court, or otherwise on such tenns as to 
payment of costs to the other party, or 
postponing the trial to another day in the 
same sessions, or to the next subsequent ses- 
sions, or both payment of costs and post- 
ponement, as to such court shall appear just 
and reasonable. 



IV, And be it enacted, that if in any (J) pnvoious 
notice of appeal the appellant or appellants appeal. 
shall have included any ground or grounds 
of appeal which shall in the opinion of the 

(Z) " Any notice of appeaV*"] This provision is per- 
fectly general, and applies to any notice of appeal to 
general or quarter sessions, whether the particular statute 
under which it takes place does or does not authorize 
the giving of costs. It might even be open to question 
whether it would not include the case of appeals to 
special sessions; but, looking at the title of the Act 
and the limitation contained in the following section, 
it is hardly probable thlit it would be held to extend 
so &r. It is very similar in its language to the Sdrd 
section of 4 & 6 Will. 4, c. 76, and the 5th section of 11 & 12 
Vict. c. 31, relating to orders of removal. There is, 
however, this important distinction between this and the 
6th section of 11 & 12 Vict. c. 31, viz. :— that the latter 
requires the ground or grounds of appeal to be ''frivolous 
and vexatious*' before the court can award costs on that 
account, whereas the present section gives the court power 
to award costs where the ground or grounds of appeal are 
either " frivolous or vexatious." To come within the 
former section the particular ground of appeal must be 
hath frivolous and vexatious, whereas it is sufficient to 
bring it within this if it is either one or the other. That 
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court (m) determining the appeal be frivolous 
or vexatious, such appellant or appellants shall 
be liable, if the court (m) shall so think fit, to 
pay the whole or any part of the costs in- 
curred by the respondent or respondents in 
disputing any such ground or grounds of 
apf)eal, such costs (n) to be recoverable in the 
manner hereinafter directed as to the other 
costs incurred by reason of snch appeal. 



seeeioiu to V. And bc it cuactcd, that upon any (o) 

have a gene- 
distinction renders it probable that the provisions of this 
section will be more often resorted to, even in cases of 
orders of removal, than those of the former ; and look- 
ing at the generality of its language, there appears no reason 
why it should not. 

(m) " The court.**'] See note (*), ante, p. 10. 

(n) " Costs to he recoverable."] These costs are re- 
coverable in the manner mentioned in the next section, 
that is to say, by distress, and in de&ult of distress, com- 
mitment for any time not exceeding three calendar 
months. The mode of recovery is therefore the same 
under this section as under the 11 & 12 Vict. c. 31, s. 5, 
which authorizes the enforcement of payment of such costs 
under the 99th section of 4 & 5 Will. 4, c. 76. But it is 
entirely in the discretion of the justices whether or not 
they give any costs at all in such cases, or whether they 
give the whole or only a part of them. 

(o) " Upon any appeal."] Before the passing of this 
Act there was no general law authorizing the giving of 
costs upon appeals. The power of giving costs is not 
incidental to the authority of sessions, neither does it 
exist at common law. Consequently, until now the costs 
of an appeal could never have been awarded unless they 
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appeal to any court (p) of general or quarter mi power to 

• /» 1 1 1/1 ^^® costs in 

sessions of the peace the court ( ») before aw <»««« <>' 

&ppe&i» 

whom the same shall be brought may, if it 
think fit, order and direct the party or parties 
against whom the same shall be decided (q) 

were authorized to be given by the words of the statute 
under which the justices were acting. By this section, 
however, the court of quarter sessions have power to 
give costs in all cases of appeal, whether included within 
the 2nd section or not. They may give them to either 
party, whether appellant or respondent, in whose favour 
the appeal is decided ; but it is still entirely within their 
discretion whether they allow them or not. 

(p) " Any court,"'\ See note (ft), ante, p. 10. 

(q) " SJuill be decided,"'} In order to give jurisdiction 
under this section, the appeal must be decided. Even 
before this statute the sessions could give no costs on an 
adjournment (Bex v. Stan^field, Burr. S. C. 205 ; 2 Bott, 
706), and the present section only enables them to order 
the party against whom the appeal '^ shall be decided," 
to pay the costs. The law therefore remains the same in this 
respect as before ; and the sessions can no more give costs 
upon an adjoui'nment of the appeal (unless, perhaps, as a 
condition on which the adjournment is allowed) than before. 

Neither can they (excepting under the Idth section, 
ii\fra, p. 54) order the costs to abide the event of 
the cause, because they must either give or not give 
costs at the time when they make their order (Rex v. 
Great Chart, Burr. S. C. 194; 2 Bott, 1015); and as 
they make their order when they either confirm or quash 
an order subject to a case, it would seem that they ought 
also under such circumstances to make a conditional 
order for costs at the same time. 

But they may, as it would seem, award costs where the 
appeal is dismissed for informality. Under the 8 jr 9 
Will. 4, c. 30, s. 3, which enables the court to award costs 
*^ to the party for whom and in whose behalf such appeal 
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to pay to the other party or parties such 

shall be determined/' it was held in Bex v. CotHnghamy 
2 A. & E. 250, not to be necessary that the appeal should 
be determined on the merits, and consequentiy that the 
court might order the respondents to pay costs where the 
order was quashed '' for informality." Here the appeal 
is required to be '' decided" before the sessions can award 
costs; but it is submitted that this no more requires a 
decision on the merits, than the former statute required a 
determination on the merits. 

A question may also arise as to whether the sessions can 
allow an appeal to be entered by the appellants in order to 
enable them to give costs under this section, in those cases 
where an order has been abandoned or superseded after 
notice of appeal. By analogy with the cases on the 
8 §• 9 Will, 3, c. 31, s. 3, it would seem that they 
may. In Bex v. Norfolk {Justices), 5 B. & A. 484, 
it was held that where notice of appeal has been given 
against an order of removal which is subsequently super- 
seded, it is in the discretion of the sessions to enter an 
appeal against it or not, according as they may think 
justice requires it in order to compel the respondents to 
pay the costs of maintenance, &c., incurred by the appel- 
lants before the order was superseded. So, too, in Reg, v. 
Toionstal; Beg, v. Stayley, 1 Q. B. 376 ; 7 J. P. 275, it 
was held that where the respondents abandon their order, 
but do not pay the costs, the appellants have a right to 
enter their appeal at the sessions to compel the payment 
of costs. The same point was also decided in Beg, v. 
Anglesea (Justices), 12 L. J. 131 m. ; 7 J P. 482 ; and 
Beg, V. Merionethshire (Justices), 13 L. J. 114 m. ; 8 
J. P. 390. 

With respect to orders of removal, the point is settled 
by the 8th section of 11 §•12 Vict, c, 31, which enables 
the overseers to abandon such orders upon notice in 
writing, but at the same time provides that they shall pay 
the appellants all costs incurred by reason of the order 
previous to the notice of abandonment. That would, of 
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costs ( r ) and charges as may to such 

cowtae, control the discretion of the justices with respect 
to the allowance of such an entry for the mere purpose of 
obtaining costs. But inasmuch as there is no provision 
of the kind applicable to other orders, it would seem that 
the rule laid down in the cases cited with respect to them 
must also hold with respect to all such orders as are not 
affected by 11 8f 12 Vict, c. 81, S. 8. 

As regards appeals against convictions, the question 
can hardly arise, inasmuch as the doctrine of abandon- 
ment cannot apply to them any more than to any other 
criminal proceeding. A justice may not be compellable 
to enforce an erroneous conviction (Rex v. Bucking^ 
hamskire (Justices), 5 B. & C. 485 ; Rex v. Broderip, 
5 B. & C. 239; Rex v. Robinson, 2 Smith's Rep, 274); 
but there seems no reason for considering that a pro- 
secutor may abandon it so as to defeat the appellant's 
claim to costs occasioned by it. 

With respect to what may be considered as a decision of 
the appeal, it is apprehended that, to g^ve the court juris- 
diction under this section, there is no necessity for the case 
being gone into and decided in a formal manner, provided 
that either party to the appeal has absolved the otiier from 
the obligation to establish his case on appeal. Thus in 
Reg, V. Tfie Inhabitants of Church Knowle,! A. & E. 471 , 
it was held that where an order of removal is quashed 
merely because the respondents decline going into their 
case, that is a decision on the merits. So, too, in Reg, v. 
Stamper, 1 Q. B. 117 ; 6 J. P. 460; where an application 
for an order of bastardy was entered with the clerk of the 
peace, pursuant to the rule of the sessions, before the 
sessions, and no one appeared in support of it at the 
sessions, but the defenduit appeared and applied for costs, 
this was held to be a sufficient hearing, within the meaning 
of 4 ^ 5 Will, 4, c. 76, s. 73, to entitle the court to award 
costs. And the same where the sessions dismissed the 
application on the ground that it was not made by the 

(r) For note (r) see p. 16. 
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court {p) appear just and reasonable, such 

proper parties {Reg. v. The Recorder qf Exeter^ 13 
L. J., m ; 7 & 8 J. P. 86). In Bex v. Catoston, 4 D. & R. 
445, where an appeal against a poor-rate was entered at 
the Midsummer sessions, and respited until the Michaelmas 
sessions, and then further respited, at the instance of the 
appellant, till the Epiphany sessions, four days previously 
to which the respondents gave notice that they would not 
oppose the appeal, and the appeal was accordingly allowed 
without opposition; itwas held that the appellant was en- 
titled to costs as upon an appeal which had been '' heard and 
determined" within the meaning of 17 Geo, 3, c. 38, s. 4. 
In Tunnicliffe v. Tedd, 17 L. J. nu 67, 12 J. P. 249, where 
a party on being summoned to appear before two justices 
for an assault appeared, and pleaded, '^ not guilty," and 
the prosecutor then withdrew his complaint, and the de- 
fendant was accordingly discharged, it was held that this 
was a hearing and dismissal, which entitled the defendant 
to a certificate that the charge had been dismissed as not 
proved, under 9 Geo. 4, c. 31, s. 27. See also Rex v 
Essex {Justices), 1 Dowl. P. C. 639 ; Ex parte Holloway, 
1 Dowl. P. C. 26, and Rex v. Cambridge {Justices), 2 
A.&E. 374. 

(r) ** Such costs ""i The order must in all cases specify 
the amount of costs, because the sessions have no power, 
like the courts at Westminster, to grant costs generally, 
to be afterwards taxed by the proper officer {Ex parte 
Holloway, 1 Dowl. P. C. 26). They may direct the clerk 
of the peace to ascertain and report to them the items 
of the expenditure, which may be the grounds of their 
decision ; but they must themselves determine the amount 
to be paid {lb,), and that too, as it would seem, during 
the continuance of the sessions {Selwood v. Mount, 
1 Q. B. 726; 1 G. & D. 358; Reg. v. Long, 1 Q. B. 
740, 1 6. & D. 367), for they have no power to award 
costs to be settled by the clerk of the peace out of sessions 
{Reg. V. Long, supra ; Sellwood v. Mount, supra). 

{p) See note {k), ante, p. 10. 
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costs to be recoverable (s) in the manner 



It must, however, be admitted to be somewhat difficult 
to reconcile the two last cases with the more recent decision 
of Coleridge, J. in Reg, v. TJie Justices of Westmoreland , 
3 Dowl. N. S. 178 j 7 J. P. 668; where, it having been 
sworn that the taxation of costs had taken place imme- 
diately after the actual sitting of the courts and with 
its sanction, that learned judge held that the costs had 
been properly ascertained, although they had been taxed 
after the rising of the court " The mode of conducting 
such a proceeding" said the learned judge, " is plain. The 
court direct costs to be given generally, and in an inter- 
locutory manner; the officer taxes them, and then intro- 
duces the same into the formal order. This, for conve- 
nience, may be drawn up afterwards; the magistrates 
may never formaUy and in terms direct that sum to be 
paid; it is still done under their authority." But in 
Reg, V. Mortlock, 7 Q. B. 469; 9 J. P. 454; upon the 
trial of an indictment for disobeying an order of ses- 
sions, it appeared that the order for costs was made at 
first without stating the amount, which was left to be 
ascertained by the clerk of the peace ; the justices then 
adjourned, the costs were taxed, and the amount verbally 
reported by the clerk of the peace at the adjourned sitting, 
which was not attended by all the magistrates originally 
present. The order was there finally drawn up, with the 
amount of costs as taxed, and it was questioned by the 
same learned judge whether the justices at the adjourned 
sitting had jurisdiction to settle the costs. But evidence 
having been given on the trial of the indictment that both 
appellants and respondents had an opportunity of attending 
the taxation, and knew of the proceedings at the adjourned 
session and took no objection, it was held on motion after 
verdict of g^lty, that the irregularity, if any, was no 
ground for disturbing the verdict. There, however, the 
order was made during the continuance of the session, and 



(s) For note (s) see p. 18. 
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provided for the recovery of costs upon an 
appeal against an order or conviction by 
an Act passed in the twelfth year of her 
11 & 12 Vict. Majesty's reign, intituled An Act to facili'- 
tate the performance of the duties of justices 



the real question in dispute was whether it could be drawn 
up at an ac^oumment of the same session. That case 
appears to give no support to the decision of C0I9- 
ridge, J. in Reg. v. The Justices of Westmoreland, for 
Lord JDenman, C. J. carefully limits his judgment to 
tiie case of an order for costs to be settled by the clerk o£ 
the peace, and to be inserted at some other session. His 
lordship says : '' I cannot think that the subsequent in- 
sertion of the amount of the costs, where an appeal has 
been dismissed with costs generaUy, ought to make aay 
difference, if the real effect of the order was, the appeal is 
dismissed with such costs as shall be settled by the deriL 
of the peace, or other officer, and shall be inserted at 
some other meeting, and the parties have so acted as to 
show that they were content with that arrangemetit." 

It is, therefore, submitted that the case of Reg. v. The 
Justices of Westmoreland must be acted upon with 
caution, inasmuch as it appears to be opposed to the Reg. r. 
Long, and Sellwood v. Mount, and it must at least be 
questionable whether an order of sessions can be drawn 
up after the termination of the session and when its jurist 
diction with respect to matters already disposed of must 
have ceased. >. 

(*) '* Costs to be recoverable."'} Formerly, the only mode 
of enforcing payment of such costs was by indictment 
for disobeying the order of justices. This (lefect in the 
law was remedied with respect to the costs of appeals 
against orders of removal by the 82nd section of 4 & 6 
WUl. 4, c. 76, enabling the party in whose &vour the 
order was made, to enforce payment of the costs by 
distress and sale, and in default of distress by commit- 
ment for any time not exceeding three calendar months. 
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of the peace out of sessions within England 
and Wales loith respect to summary con- 
victions and orders. 



VI. And for the more effectual prevention prfToiou* 

. m appeal*. 

of frivolous (0 appeals, be it enacted, That any 

A. similar provision "was also made with respect to appeals 
against such orders and convictions as come within the 
operation of 11 ^12 Vict. c. 43, by the 27th section of 
that statute. The provisions of that section are now 
made applicable to the recovery of costs in all appeals 
to courts of general or quarter sessions, of whatever nature 
the subject matter of the appeal may be ; but they have 
no application to appeals to special sessions, the law with 
respect to which remains the same as before. 

(t) ** Frivolous appeals ""i Before the passing of the pre- 
sent statute, there was no general provision on this subject. 
'Hie law with respect to frivolous appeals against orders of 
removal was regulated by the 8 & 9 WUl. 3, c. 80, s. 3, 
which, it may be observed, is still in force. 

That section, passed for the more effectual preventing of 
vexatious removals and frivolous appeals, enacts '' that 
the justices of the peace of any county or riding in their 
general or quarter sessions of the peace, upon any appeal 
before them there to be had, for and concerning the settle- 
ment of any poor person, or upon any proof before them 
tiiere to be made, of notice of any such appeal to have been 
given by the proper officer to the churchwardens or over- 
seers of the poor of any parish or place (though they did 
not afterwards prosecute such appeal), shall, at the same 
quarter sessions, award and order to the party for whom 
and in whose behalf such appeal shall be determined, or to 
whom such notice did appear to have been given, as afore- 
said, such costs and charges in the law as by the said jus- 
tices in their discretion shall be thought most reasonable 
and just, to be paid by the churchwardens, overseers of the 
poor, or any other person against whom such appeal shall 
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court (m) of general or quarter sessions of the 

peace, upon proof of notice of any appeal to 

^ — 

be determined, or by the person that did give such notice 
as aforesaid.'* Its provisions with respect to giving notice 
of appeals which are subsequently abandoned, are,' as it 
will be seen, very similar to those of the present section, and 
the decisions upon it will illustrate the probable operation 
of the section now under consideration. 

In Beg, v. W, R, Yorkshire {Justices), 1 New Sees. 
Ca. 98 ; 8 J. P. 244 ; it was held that the quarter sessions 
have no jurisdiction, in the absence of the appellants, to 
allow the entry of an appeal against an order of removal 
by the respondents and to confirm the order in such 
absence, although the appellants have given notice of 
appeal, and the practice of the sessions has been to 
allow such an entry to be made imder such circumstances, 
for the purpose of granting costs under the 8 &9 WiU. 3, 
c. 30. The ground of that decision was that the statute 
only authorizes the sessions under such circumstances to 
give the costs occasioned by the notice of appeal, and not to 
adjudicate upon the order itself. In that case Patteson, J. 
says, " I know not whether the practice for the respondents 
to enter an appeal is usual, but there would be no necessity 
for 8 & 9 Will. 3, c. 30, if it was legal." After stating the 
* provisions of the 3rd section, his lordship proceeds to say : 

''From this section it appears, that the application where 
notice of appeal was given, and such appeal was not after- 
wards prosecuted, was for costs only : and that being so, this 
practice of entering an appeal may have arisen, because, be- 
fore the New Poor Law Act, it made no difference, inasmuch 
as whether an order was unappealed against or confirmed, 
the appellants were equally concluded ; but now, when it 
is decided that a parish may appeal either after the service 
of the order, or against the actual removal, it becomes of 
importance to have the entry correct." His lordship was 
of course speaking of appeals before the passing of 11 & 12 
Vict. c. 31 ; but although the whole of the learned judge's 
remarks may not be applicable to the now existing state of 
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the same court (m) having been given to the 
party or parties entitled to receive the same, 
though such sippeal was not afterwards pro- 
secuted or entered, may, if it so think fit, at 
the same sessions for which such notice was 
given, order to the party or parties receiving 
the same such costs and charges as by the 
said court {u) shall be thought reasonable and 

things, that part of them which relates to the impropriety 
of the respondents entering the appeal for the mere sake of 
the costs is quite pertinent to the present question. 

The same view of the case was also taken both by WU' 
liams and Coleridge, JJ. So too in Reg. v. Stoke Bliss, 
1 New Sess. Ca. 267; 8 J. P. 676; it was held that an 
order of sessions confirming at the instance of the respon- 
dents, after a countermand, the order of removal, and 
giving the respondents the costs and charges of attending 
the sessions to support their order of removal, after such 
countermand, is altogether bad. That case proceeded 
upon the principle that the order for costs being ancil- 
lary to, and forming part of the order of confirmatioif 
which was clearly bad, must necessarily be bad also, inas- 
much as the sessions having no authority to make the one, 
could have none to make the other. 

It therefore appears, that under the present statute also 
it will not be competent to the respondents to enter the 
appeal for the purpose of obtaining costs under this 
section. The proper course to pursue, is to make a 
simple motion for costs, which it would seem may be 
made without notice to the appellants, upon proof of the 
service of notice of appeal and of the appeal not being 
prosecuted or entered. But it must be made at the same 
sessions for which the notice was given, or it will be too 
late. 

(w) " Any court, '*"] See note (*), ante, p. 10. 
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just to be paid by the party or parties giving 
such notice, such costs to be recoverable (v) 
in the manner last aforesaid. • 

Amendment VII. And whcrcas iu many cases, where 

of orders or j / 

jSJSon °' justices of the peace are by law empowered 
reS^ to to make orders or to give judgments, great 

certiorari. j/» i/»»i n • i* i 

expense and frequent failures ot justice have 
been occasioned by reason that such orders 
or judgments have, on appeal to the general 
or quarter sessions of the peace, or on re- 
moval by certiorari into the court of Queen's 
Bench, been quashed or set aside upon ex- 
ceptions or objections to the form (w) of the 



(v) " Cogts to be recoverable.**'] These costs, like those 
mentioned in the two preceding sections, are recoverable 
by distress and sale, and in de&olt of distress, by commit- 
ment for any time not exceeding three calendar months. 

{to) " OJyectijons to the form of the order,**'] By the 
5 Geo. 2, c. 19, s. 1, a statute which it may be observed is 
still in force, after reciting that '^ in many cases where his 
Migesty's justices of the peace by law are empowered to 
give or make judgments or orders, great expenses have 
been occasioned by reason that such judgments or orders 
have, on appeals to the justices of the peace at their re- 
i^ctive general or quarter sessions, been quashed or set 
aside upon exceptions or objections to the form or forms of 
the proceedings, without hearing or examining the truth 
and merits of the matter in question between the parties 
concerned ;** to prevent the same for the future it is enacted, 
'^ that after the 24th day of June, 1732, upon all appeals to 
be made to the justices of the peace, at their respective 
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order or judgment, irrespective of the truth 
and merits of the matters in question : For 

general or qaarter sessions to be holden for any county, 
riding, city, liberty, or precinct. within that part of Great 
Britain called England, against judgments or orders given 
or made by any justices of the peace as aforesaid, such 
justices so assembled at any general or quarter sessions 
shall, and they are hereby required from time to time 
within their respective jurisdictions, upon all and every 
such appeal so made to them, to cause any defect or defects 
of form that shall be found in any such orig^inal judgments 
or orders, to be rectified and amended, vyithout any cost or 
charge to the parties concerned, and after such amendment 
made, shall proceed to hear, examine, and consider the 
truth and merits of all matters concerning such original 
judgments or orders, and likewise to examine all witnesses 
on oath, and to hear all other proofs relating thereto, and 
to make such determinations thereupon as by law they 
should or ought to have done in case there had not been 
such defect or want of form in the original proceeding, any 
law, usage or custom to the contrary notwithstanding." 

Under this statute it has been held, that where an order 
of removal described the place of settlement as a parish 
instead of a vill {Rex v. Amlwch, 4 B. & C. 757) or a 
township instead of a parish {Rex v. Bingley, 4 B. & Ad. 
567, n.) or ordered the removal ^m B. to A. instead of 
from A. to B. {Rex v. Harrow-on-the-Hill, 2 Bott, 706), 
the justices might amend; but that where the order de- 
scribed the justices as of the wrong county {Rex. v. Chil^ 
verscoton, 8 T. R. 178 : Rex v. Moor Critchell, 2 East, 
66), or omitted the complaint and adjudication of charge* 
ability {Rex v. Great Bedwin, Burr. S. C. 163, 2 Str. 
1150), such misdescription and omission ^pould not be re- 
medied by amendment. 

In Rex V. ChUverscoton, Lord Kenyon said, " It is 
now too late to discuss one of the points made at the 
bar, namely, whether or not the sessions could amend 
ill this case, it having been decided in Rex v. Great 
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remedy thereof be it enacted, that if upon the 
trial of any {x) appeal to any court of general 

• 

JBedwin, that the sessions can only amend mere defects 
or wants of form. I verily believe that if the legis- 
lature had been asked what was their intention when 
they passed 6 Geo, 2, c. 19, they would have said they 
meant, that if upon enquiry it appeared that the x>auper 
had been removed to his proper parish, the sessions would 
have power to correct all defects in the order; but the 
decision to which I before alluded was made ten years after 
the passing of the Act, and at a time when Lord Chief 
Justice Lee, who was peculiarly conversant in sessions law, 
presided here. And though I lament that the decision 
was made, because it renders the statute of little avail, yet 
it has been acted upon ever since, and it is important to 
adhere to determinations respecting settlement." And in 
Bex V. Moor CritcJiell, the same learned judge says, 
** that it was to be lamented that the 5 Geo, 2, c. 19, which 
was intended to give the justices in sessions a power of 
amending orders of removid, which were defective in point 
of form, had, by the construction which had been put upon 
it, been rendered a dead letter, as all defects of this sort had 
been considered to be matters of substance and not of form." 

The section in the text appears to have been passed for 
tiie purpose of correcting the evils which Lord Kenyon 
so much deplored. t 

(x) " Any appeal to any court,"'] The power conferred 
by tlds section extends to the general or quarter sessions 
held before recorders of boroughs equally with other courts 
of general or quarter sessions, as well as to the trial of 
any appeal to general or quarter sessions against orders or 
judgments, whether they be orders of removal or orders in 
bastardy, or orders or judgments of any other kind. With 
respect to orders of removal it is not probable that it can 
ever be of any extensive application, inasmuch as the 6th 
section of 11 & 12 Vict, c. 31, which serves as a model for 
the present section, gives precisely the same powers, and is 
more properly applicable to that subject than the present ; 
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or quarter sessions of the peace against any 
order or judgment (y) made or given by any 

bat there appears reason to think that it TdU be found 
exceedingly serviceable upon appeals against orders in 
bastardy. 

(y) " Order or judgment "'^ Whether this will apply to 
conyictions, or at any rate to any other part of them than 
the adjudication, is perhaps a debateable point. It will be 
observed that it naakes no mention of convictions in 
terms, but is confined to '^ orders or judgments.'' And it 
may be said tiiat inasmuch as convictions are not speci- 
fically mentioned, and since (unlike orders in this respect. 
Rex V. Cheshire Justices, 5 B. & Ad. 439,) they may 
be amended by the convicting justices, not only at anytime 
before they are recorded, but at any time before they are 
impeached, for the purpose of being quashed (Chaney v. 
Payne, 1 Q. B. 712 ; Charter v. Greame, 18 L. J. m. 78, 
13 J. P. 232), it may, therefore, have been the intention of 
the legislature that they should not be amendable either by 
the sessions on appeal, or by the Queen's Bench on eertio- 
rart It may also be mentioned as an additional argument 
why the statute should not be held to apply to convictions, 
that the 13 Geo. 2, c. 18, s. 5, which prohibits the granting 
of any writ of certiorari, unless applied for within six 
months and after six days' notice in writing to the justices, 
expressly mentions convictions, as well as judgments and 
orders. And it might be argued that, inasmuch as that 
statute was passed subsequently to the 5 Geo. 2, c. 19, 
and upon the same subject matter, and the legislature had 
thought it necessary to enumerate convictions as one of the 
matters within its operation, as well as judgments and 
orders, that fact furnished an argument that convictions 
were not either judgments or orders within the meaning 
of 6 Geo, 2, c. 19, and therefore that they could not be 
within that of the present statute. 

By analogy, however, with the decisions on the statute 
5 Geo. 2, c. 19, it seems probable that a more extended 
<^ration wiU be given to the section in the text, and that . 



justice or justices of the peace, or if upon the 
return to any writ of certiorari any objection 



it will be held to indnde convlctioiia generaUj, or if 
the whole of the conyiction, at any rate rach part of it aft 
can properly be called the " judgment." 

This result appears to follow from the cases which bars 
been decided on the 2nd section of 5 Geo. 2, c. 19, which^ 
like the present statute, mentions only ^' judgments or 
orders.'* Upon the first section of that statute, cited svprOf 
p. 22, no decisions are reported with respect to appeals 
against conyictions ; tiiey all relate to orders of removaL 
Consequently, no argument can be deriyedfiromthemwitib 
respect to the present point. But the cases of Bex ▼. 
Boughey, 4 T. R. 281, and Bex ▼. JDunn, 8 T. B. 909, 
i^ere it was held tiiat convictions are within the 2ad sae* 
tion of that statute, appear to afford a strong argument in 
fiEivour of the opinion that convictions will also be held 
within the present statute. That section, after reciting that 
'' divers writs of certiorari have been procured to remoTa 
BudijudgTnente or orders iato his Majesty's court of King's 
Bench at Westminster, in hopes thereby to weary out ibm 
parties concerned in such judgments or orders, by great 
delays and expenses," enacts that " no certiorari shaU be 
allowed to remove any each judgment or order," unless tiia 
parties shallenter into arecognizance with sufficient suietieBy 
in the sum of £50, to prosecute the same with effect. 

From the &ct that this section only mentions judgments 
and orders, it seems at first not to have been considered 
to apply to convictions : for it appears by the case of Bett 
V. Jehkinson, 1 T. R. 82, which occurred in Michaelmaa 
term, 26 Geo, 3, fifty-four years after the passing of the 
statute, that it was not then the practice toraquireL a re^. 
cognizance on removing a con viction. Thi$ probably pro- - 
ceeded upon the ground that the power of granting a 
certiorari is considered as so beneficial to the subject, thait 
it is not to be abridged by anything short of an express 
statutory prohibition, and consequently that it could not 
be taken away by implication. But, as by Iha practice of tka 
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sfaoU be made on account of any {z) omission 
or mistake in the drawing up of such order or 

.^ai^w^i— ^iBfci^i^— ^BB *i 1^ ■ ■ — ^fcip^i— » I >> I tmtmm^mtimmm* v ^^ ■■■■■■■■■■ ii ■■■■• i^i^i^iJi^^i^a^ 

court of King's Bench no attachment can issue fbr the costs 
where there is no recognizance, the court, in JRex ▼. Jen^ 
kineon, supra, declared that for the f^iture they would not 
grant a certiorari to remove a conviction, without com- 
pelling the iiarty first to enter into a recognizance. Ac- 
cordingly, it is stated in PaUy on Convictionsy 291, 9rd 
edition, that '' since that time the practice has uniformly 
been, to require a recognizance fbr the allowance of a cer- 
tiorari in: an cases of the removal of summary convictions 
b^ore magistrates, except in the case of convictions under 
llie former game laws." Upon thi^t ground it may be tiiat 
the question was conceded without argument in l^ex v. 
Bftughey, and MexY, Ihmn, supra. (See also Hvlton on 
C&Mjictians, p. 106, and Archbold*s Crovm Office 
Practice, p. 185.) 

When, then, we find it held that the words in question 
wfll include a conviction, and that too in a case where we 
might naturally expect to find the statute construed 
strictly, inasmuch as the effect of such a decision is to 
impose a restriction upon tiie common law right of cer- 
tiorari, we may firirly conclude that tiie construction of a 
remedial statute like the present would hardly be more 
narrow. In that case it will include convictions as well as 
otdere, or at any rate so much of the conviction as can 
&izly come within the word '' judgment." 

It may, however, be observed that inasmuch as the 
section is confined to orders or judgments ** made or 
given by any justice or justices," it will not apply to the 
case of an appeal against a surcharge for a g^ame certificate, 
Bor to a conviction for any ofiisnce under 52 Geo. 3, c. dd, 
a. 13, unless made before a justice who is a commissioner, 
and not merely before two commissioners. 

(z) " Any omission or mistake J*"} One of the fint 
points that suggests itself in construing this section is, 
whether it applies to matters of substance as weU as of 
form, to which the statute 6 Geo. 2, c. 19, is limited. 

c2 
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judgment, and it shall be shown to the sati^- 



Upon examining the section^ it will be seen that the 
enacting part is larger than the recital, for the latter 
merely recites the expense and fidlure of justice,* occa- 
sioned by the quashing of orders " upon exceptions or 
objections to the form, of the order or judgment, irrespec- 
tive of the truth and merits of the matters in question," 
whereas the former enacts by way of remedy, that '' if any 
objection shall be made on account of any omission or 
mistake in the drawing up of such order or judgment," the 
court may amend. The recital, therefore, points only to 
defects of form; but the enacting part extends to the 
amendment of '' any omission or mistake," whether of 
form or of substance, provided it be shown to the satis- 
foction of the court that sufficient grounds were in proof 
before the justice to have authorized the order being 
properly drawn up. 

This discrepancy, however, will not, as it would seem, 
limit the operation of the section to matters of form, 
notwithstanding that such matters only are pointed to by 
the recital; because, although as a general rule the 
preamble is a good means for collecting the intent of a 
statute, and may always be resorted to to explain any 
doubt, yet it cannot control the enacting part if that be 
expressed in clear and unambiguous tengs. (Crespigny 
v. WittenooMy 4 T. R. 798 ; Mann v. Cammel, LoflK;. 
788; Patteson v. JBankes, Cowp. 643; Mason v. Ar- 
mitage, 13 Ves. Jun. 86 ; Lees v. Summersgill, 17 Ves. 
508.) Inasmuch then as the terms used in the enacting 
part of this section are perfectly clear and imambiguous, 
and are sufficiently large to comprehend all objections, 
whether of substance or of form, and the general scope and 
object of the statute as a remedial one would show that 
such was the intention of the legislature, there appears 
but little reason to doubt that it will be held to apply to 
all omissions or mistakes in the drawing up of the order^ 
whether in a matter of substance or in one of form. 



Rule far Certiorari to state Objections. 29 

faction (a) of the court that sufficient grounds 
were in proof before the justice or justices 
making such order or giving such judgment 
to have authorized the drawing up thereof 
free from the said omission or mistake, it shall 
be lawful for the court, upon such terms as 
to payment of costs (fi) as it shall think fit, to 
amend such order or judgment, and to adju- 
dicate thereupon as if no such omission or 
mistake had existed : provided always, that jt^^ ^^ ^er. 

1 • • • J. /• • • tiorari to 

no objection on account of any omission state objec- 

or mistake in any such order or judgment 

» 

(a) " To the satisfaction of the court "'^ This can be 
done by legal evidence alone ; because^ although the &ct 
need only be shown to the satisfoction of the court, such 
satis&ction can only be obtained by means of legal evidence 
produced in a regular and formal manner, inasmuch as it 
has no power to take notice of any other. 

(6) " Payment of costs "'\ It may be somewhat 
doubtful whether in the event of the sessions amending a 
defect of form J they can properly make the respondents pay 
costs. It wiU be seen that the 5 Geo. 2, c. 19, s. 1, re- 
quires them " to cause any defect or defects of form . . . 
to be rectified and amended toithout any cost or charge to 
the parties concerned" The present section enables the 
court '^ upon such terms as to payment of costs as it shall 
think fit, to amend such order or judgment." But inasmuch 
as the former statute is in existence which requires them 
to amend defects of form, without any charge to the parties, 
it would seem that the discretion as to giving costs under 
the present section could hardly arise, or at any rate, that 
it would be most properly exercised by refusing them 
altogether. 
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brought up upon a return to a writ of oer* 
tiorari ishall be allowed unlesa such <Maiiasio9 
or mistake shall have been specified in Om 
rule (c) for issuing such certiorari. 
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of TWOg-' ^ *=* 

right of appeal against orders ojr summary 



nuances. 



convictions frequently require a rec(^nizsuiC9 
or recognizances to be entered into as a con«- 
dition of such appeal, and appellants are liable 
to be prevented from trying their appeals upon 
the merits, in consequence of imperfections in 
the taking of such recognizances: Be it 
enacted, that where any recognizance {d) or 

{c) " Specified in the rule"'\ The power of amendment 
is given to the court of Queen's Bench equally with that of 
the quarter sessions, and no objection on account of bsxj 
omis^on or mistake in the order or jndgment wiU be 
allowed unless it is specified in the rule for issuing tbe 
certiorari. Consequently any defect may now be amcndedL 
by the court of Queen's Bench, even though the order or 
judgment is brought up to be quashed, providedsudi defidct 
be not pointed out in the rule for issuing the certionKri* 
The statement of such omissions in the rule has hitherto 
not been required in any other cases than those undar 
11 & 12 Vict. c. 31, s. 6, with re^ctto orders of removal. 

(d) Where any recogfdzanceJ] The entering into a re- 
cognizance for the payment of costs, and the due pro- 
secution of the appeal, is for the most part a conditioii 
precedent to the right of being heard at the sessions. Tha 
invalidity of the recognizance would consequently, before 
the passing of this statute, have destroyed such right, even 
though the appellant had done all in his power to perfect 
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pecognizancee which shall have been entered 

it, and the &ult in it aiose firom no act of his own, but 
£r9m that of the justiee who took it. 

By the 3 Geo. 4, c. 46, s. 4, the justice who takes the re-* 
cognizance is required to state on it, not only the profes- 
sion, art, or mystery or trade of every person entering into 
it, together with liis christian name and names and sur- 
names, but also the parish, township, or place, of his or 
lier residence ; and in case such residence shall be in any 
dty, town, or borough, shall also state and particularly 
specify the name of the street and number of the house (if 
any) in which such person shall reside, and also whether 
owner or tenant thereof, or lodger therein. The recogni- 
zance, when made up, must be subscribed with the name of 
the justice who took it ; and it must also be enrolled, because 
until then it is not a perfect record. (Hall v. Wingfieldf 
Hob. 195, 196; lb. 248; Yin. Abr. Becog. H. : DaUon 
c 166 : Qlynn v. Thorpe^ 1 B. & A. 153.) If any one of 
tliese requisitions was not complied with, the recognizance 
inwld haye been bad, and the appeal could not have been 
Jioard if the 46fect was brought to the knowledge of the 
eoQft in A proper maimer. This, it is evident, was pro- 
4iietiTe of considerable hardship to the i^pellant, who has 
no ocmtrol over the drawing up or enrolment of the reoog- 
nisanoe. He suffered not for any omission or neglect of . 
his own, but for that of another party who is altogether 
iodi^pendent of him. 

The object of this section is to provide a remedy for such 
lilinstice. For that purpose it declares that if it be shown 
that the recognizance was actually entered into within the 
time required by law for the purpose of complying with 
the condition of appeal,the court may in its discretion per- 
mit the substitution of a new and sufficient recognizance to 
be entered into before itself, and for that purpose may 
aUow such time to the appellant, and may make such 
flxftmination and impose such terms as to the payment of 
«0Bto to the respondent as shall appear just and reasonable. 
The appeal may then be tried just as though the recog- 
nizance had been duly entered into at the proper time. 
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into within the time (e) by law required, before 
any justice (/) or justices, for the purpose of 
complying with any such condition of appea)> 
shall appear to the court before which such 
appeal is brought to have been insufficiently 
entered into, or to be otherwise defective or 
invalid, it shall be lawful for such court, if it 
shall so think fit, to permit the substitution of 
a new and sufficient recognizance or new and 
sufficient recognizances to be entered into 
before such court in the place of such insuffi- 

(c) " Within the time by law required."'] Before the 
sessions can interfere in this manner, it must he proved by 
evidence that the recognizance was originally entered into 
in proper time ; and unless there is sufficient legal evidence 
of that &ct, they have no jurisdiction imder this section. 
When once that fact is formally proved, the court may 
then permit either the appellant singly, or himself and 
either or both of his sureties as the case may require, to 
enter into a new recognizance or recognizances as the case 
may be. 

But it is presumed that he must pay the fees for such 
recognizance, just in the same manner as if it were an 
original recognizance taken before the sessions : and that^ 
too, notwithstanding that the court has ordered him to 
pay costs to the respondent. 

(/) ^'Before any justice."'] The operation of the section 
is confined to those cases where the recognizance is entered 
into before " any justice or justices," and therefore wiU not 
extend to a case of an appeal against the decision of the 
commissioners of assessed taxes, under the 52 Geo. 3, c. 93, 
8. 13, unless such commissioners or one of them is a justice 
of the peace. And the same of any other case of a similar 
nature. 
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cient, defective, or invalid recognizance or 
recc^izances, and for that purpose to allow 
such time^ and make such examination, and 
impose such terms as to payment of costs to 
the respondent or respondents, as to such 
court shall appear just and reasonable ; and 
such substituted recognizance or recogni- 
zances shall be as valid and effectual to all 
intents and purposes as if the same had been 
duly entered into at any earlier time or times 
as required by any statute or statutes for 
that purpose. 

IX. And be it enacted. That the decisions Decisiona of . 

sessions, 

of the court of general or quarter sessions of ^*»e*» ^n*^- 
the peace, upon the hearing of any appeal as 
to the sufficiency of the statement of any 
ground or grounds of appeal, and as to the 
amending or refusing to amend any order or 
judgment of a justice or justices appealed 
against, or the statement of any ground or 
grounds of appeal, and as to the substitution 
of any new recognizance or recognizances as 
aforesaid, shall be final (^), and shall not be 

{g) *' Shall be JinaV*] This section renders the decision 
of the quarter sessions final in the fonr foUowing cases, 
yiz., upon any question as to the sufficiency of the state- 
ment of the grounds of appeal under the 3rd section ; as 

c3 



\ 



34 li^ 4* id y^^' cap* ^^ ^' iO* 

liable to be reviewed in aqy court, by means 
of a writ of certiorari or mandamus^ or other- 
wise. 

Amendment X. And be it enacted, that every court 

of indict- /» i j • /• xi_ 

ment. of general or quarter sessions of the peace, 
on the trial of any offence within its juris- 
diction, whenever any variance or variances 

to tiie amending or refusing to amend any order of jot* 
tices under the 7th section^ or the statement of the groqiidB 
of appeal under the 3rd section ; and as to the subatita- 
tion of a new recognizance under the 8th seetioii. TlM 
effect of this will be to prevent justices from gnuitiiiig a 
special case relating to either of those matters. 

The cases therefore oi Rex v. Andtochy 4 B. & C. 763; 
JRex y. JBingley, 4 B. & Ad. 567 (n) ; Re» y. ffarravMni' 
the-Hm, 2 Bott. 706 ; Bex v. CkUverscoton, 8 T. R. 178 ; 
Rex y. Moor Critchell, 2 East. 66; and Sex y. Great 
Bedufin, Burr. 8. G. 163; 2 Str. 1150,T^ich were decidad 
under the 5 Geo. 2, c. 19, s. 1, are no longer authorities 
on this point, and can only be useful as showing what 
amendments the court of King's Bench considered mlgiit 
be made under the terms of that statute (as to which see 
supra, p. 22). To that extent they may be treated as 
precedents by the quarter sessions, in applying the pro- 
yisions of the present statute ; but not further. 

Neither can the sessions avoid this difficulty by referring 
the matter to the opinion of the court of Queen's Bench. 
In Bex y. Hei\field, 8 J. P. 21, it was held, that they must 
not refer it to the court to decide whether a special entry 
shall be made to the eflbct that an order has been quashed 
upon a point of form. So too in Beg, y. Stoke-upan' 
Trent, 13 L. J. 41, wi.; 8 J. P. 197, it was held, that in 
stating a case for the opinion of the court, the court of 
quarter sessions ought to decide provisionally with reference 
to what the opinion of the court may be upon the question 
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shall appear between any matter in writing 
or in print produced in evidence and the 
recital or setting forth thereof in the indict- 
menty shall have the same power in all 
respects to cause the indictment to be 
amended (A) which is given to courts of oyer 
and terminer and general gaol delivery with 

• 

submitted to it. And in Beg. y. PUHngton, 1 New. Sess. 

Ca. 90; 8 J. P. 724, it was also held', that the court of 

quarter seaslons ought not simply to 8tat6 fiicts, and ask 

the opinion of the court of Queen's Bench, as a jury, upon 

them ; but haying drawn their own conclusions from the 

&ct8 they may ask whether, in the opinion of the court, 

the &cts will warrant their finding. Before, therefore, they 

ean state a case, they must come to some decision on the ^ 

question at issue. And if that question relates to any of the 

matters mentioned in this section, their decision cannot be 

reviewed by means of a writ of certiorari, and consequently 

no special case can be granted upon it. 

The provisions of this section are very similar to those 
of the 7th section of 11 & 12 Vict. c. 31, which, however, 
are confined to appeals against orders of removal, and 
therefore are of much more limited application than those 
in the text. 

(A) " Cause the indictment to he amended.**'^ By the 
4th section of 11 & 12 Vi4st, c. 46, reciting that " a fidlure 
^ justice frequently takes place in criminal trials by 
reason of variances between writings produced in evi- 
dence, and the recital or setting forth thereof in the 
tndictmoit or information, and the same cannot now 
be amended at the trial, except in cases of misdemeanor," 
it is enacted, '^ that it shall be lawful for any court of oyer 
and terminer and general gaol delivery, if such court shall 
•ee fit so to do, to cause the indictment or information for 
9iiy offence whatever, where any variance or variances shall 
appear between any matter in writing or in print pro- 
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regard to offences tried before such last- 
mentioned courts by virtue of an Act of the 

c 

duced in evidence and the recital or setting forth thereof 
in the indictment or information whereon the trial Is 
pending, to be forthwith amended in such particular or 
particulars by some officer of the court, and after such 
amendment the trial shaU proceed in the same manner in 
all respects, both with regard to the liability of witnesses 
to be indicted for perjury and otherwise, as if no such 
variance or variances had appeared." 

Before the passing of this statute, the court had only power 
to amend an indictment in cases of mistiemeanor. This was 
provided for by the 9 Geo, 4, c. 16, which enables ** every 
court ofrecord holding plea in civil actions, any judge sitting 
at nisi prius, and any court of oyer and terminer and general 
gaol delivery in England and Wales, the town of Berwick- 
upon-Tweed and Ireland, if such court or judge shaU see 
fit so to do, to cause the record on which any trial may 
be pending before any such judge or court in any civil 
action, or any indictment or information for any misde^ 
meanor, when any variance shall appear between any 
matter in writing or in print produced in evidence, and 
the recital or setting forth thereof upon the record 
whereon the trial is pending, to be forthwith amended in 
such particular by some officer of the court, on payment 
of such costs (if any) to the other party as such judge or 
court shall think reasonable, and thereupon the trial shall 
proceed as if no such variance had appeared." 

The operation of this statute was extended to cases of 
felony by the above-recited section of 11 & 12 Vict. c. 46. 
But inasmuch as both that and the 9 Oeo, 4, c. 16, so far as 
relates to this matter, were limited to courts of oyer and 
terminer and general gaol delivery, and a court of quarter 
sessions is not, according to the technical acceptation, such 
a court (1 Hale, 166), neither of them would seem to give 
any power of amendment to the sessions ; so that on a vari- 
ance at the sessions the defendant must have been acquitted. 
(See Talfourd's Dickinson's Quarter Sessions, 363.) This 
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twelfth year of her Majesty's reign, intituled 
An Act for the removal of defects in the c.46. 

defect, however, is now remedied by the enactment in the 
text giving to courts of general or quarter sessions on the 
trial of any offence (whether a felony or misdemeanor) 
within its jurisdiction, the same powers in this respect as 
are given to courts of oyer and terminer and general gaol 
delivery by the previous statute of 11 & 12 Vict. c. 46. 

It will be noticed that neither of these statutes repeals 
the 9 Geo, 4, c. 15 ; and inasmuch as the provisions of that 
statute are almost identical with those of the other two, 
the decisions upon that must necessarily be of considerable 
authority on the construction of them also. All three 
^tutes require the matter in writing or in print to be 
^' produced in evidence." It must, therefore, be actually 
produced at the trial, or no amendment can be made in 
the indictment. Thus in Brooks v. Blanshard, 1 C* & M. 
779, in an action of libel, the writing being lost, parol 
evidence of its contents was given; and there being a 
variance between that evidence and the libel set forth, it 
was held, that the judge had no power to amend. So too 
in Jtyder v. Malbon, 3 C. & P. 594, it was held, that the 
9 Geo, 4, c. 15, applies only to cases where some parti- 
cular written instrument is professed to be set out or 
recited in the pleading. There, in an action of replevin, 
the defendant, in his avowry, stated that the distress was 
for rent in arrear, and that the plaintiff held the lands on 
certain terms; but on the plaintiff's lease being put in, it 
appeared that he held on quite different terms, and it was 
decided, that such a variance was not amendable under the 
statute. (See also Webb v. HUly M. & M. 253 ; 3 C. & P. 
485.) Moreover, it would appear from Rutherford v. 
Evans, 4 C. & P. 79, that the statute only applies to 
merely verbal alterations, and not to omissions which alter 
the effect of the part set out. And in Jeff v. Oriel, 
4 C. & P. 22, Lord Tenterden, C. J. went so &r as to 
refuse an amendment, on the ground that no variance 
would have occurred had common care been taken in 
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adminUtration of criminal justice ; aiid after 
8uch amendment the trial shall proceed in 
the same manner in all respects, both with 
regard to the liability of witnesses to be 
indicted for perjury and otherwise, as if no 
such variance or variances had appeared. 

setting forth the JLBstrument. Upon this case, howeyer, 
Mr. Phillips, in the first volume of his book upon evi- 
dence, p. 518, 9th edition, very reasonably observes, ** that 
to prevent the failure of justice through such care- 
lessness or ignorance, was one of the objects of the 
legislature in passing Ihe Act" 

The principle of these cases would equally apply to those 
under 11 & 12 Vict, c. 46, s. 4, and the section in the text. 
In &ct, even greater strictness would probably be reqaii«d 
in such cases than ih those cited. In illustration of this may 
be quoted the case of Rex v. Cooke, 7 C. & P., whore an 
indictment for forgery, assigned on an affidavit for the 
purpose of setting aside a judgment, alleged t]bMt the 
judgment was entered up ^*in, or as qf** Trinity term, 
6 Will. 4, and die record of the judgment, when pro- 
duced, was dated << June the 26th, 5 WilL4^'," butPaM»- 
gon, J., held this to be a £Eital variance, and refused to 
amend under the 9 Geo. 4, c* 15. So also in Beg. ▼. 
HJewint, 9 C. & P. 786, on a charge of peijury alleged to 
have been committed before commissioners to examine 
witnesses in a chancery suit, the indictment stated that 
the four commisaoners named in the commission were 
commanded to examine the witnesses ; but when the com- 
mission was produced, it appesred to authorize the com- 
missioners, '^ or any two or three" of them, to examiae 
witnesses, and Qderidge, J., held this to be a Mai vari- 
anoe, and refiised to allow it to be amended. In both of 
these cases the amendment appears to have been refused 
upon the ground, that such amendments should be made 
very sparingiiy in criminal cases. We may add that tiia 
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XL And be it enacted. That at any (i) time power to 

' "^ ^ ' state a spe- 

after notice given of appeal to any court of jjg^^ 
general or quarter sesftions of the peace JSLon^Jre- 
against any judgment, order, rate, or other ^®"**y* 
matter (A), except an order in bastardy, or a 
proceeding under or by virtue of any of the 
statutes relating to her Majesty's revenue of 

statemeiit of the date of a bill has been amended under 
this Act in Bmtzing v. Scott ^ 4 C. & P. 24, and that of the 
name of the payee of the bill in Parka y. Edge, 1 C. & M. 
429; S. C. nom. ParJter y. Ade, 1 DowL P. C. 643> and 
an amendment has been made by altering the statement of 
a special acceptance into that of a general acceptance in 
Siggers y. NiehoUs, 7 Dowl. P. C. 551. (See also Master^ 
man y. Judson, 8 Bing. 224.) 

The passing of 3 & 4 WUL 4, c. 42, s. 23, allowing 
amendments to be made on the record in certain cases, 
has probably affected the authority of some of these deci- 
sions 9a civU cases. But that statute has no reference to 
erimindl cases; consequently those cited are still entitled to 
weight in the construction of the statute now under 
consideration, and would appear completely to exempliiPf 
its probable operation. 

(i) "At any time after notice"'] The section in the 
text enables the parties to state a case *^ at any time after 
notice given of appeal," and it may, therefore, as it would 
seem, be stated even after the entry of the appeal, and at 
any time before the court gives judgment. 

(k) " Against any judgment^ order, jrc."] A special 
case may be stated in any case of appeal against '' any 
judgment, order, rate, or other mattw," excepting an 
Older in bastardy, or a proceeding under any of the 
statutes relating to the revenue. Convictions, it wiU be 
observed, are neither mentioned in the body of the section, 
nor amongst the exceptions. Coupling that fact with the 
additional circumstance, that where convictions are in« 
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excise or customs, stamps, taxes, or post 
office,) for which the remedy is by such ap- 

tended to be excluded from the operation of any particular 
section of the statute, they appear to be always expressly 
mentioned amongst the exceptions, it seems probable, for 
the reasons given with respect to the 6th section, that this 
section will also include convictions (or at any rate such 
part of them as can properly be called the judgment), more 
especially as it includes the words ** or other matter," 
which are wanting in the former. These words will pro- 
bably be construed to mean other matters, ^usdem generis, 
with those which precede them, in the same manner as 
in JR. V. James, 1 East, 303, n., it was held, that the words 
^* other proceedings," in the 13 Geo. 2, c. 18, s. 5, enact- 
ing that no writ of certiorari shall be granted to remove 
" any conviction, judgment, order, or other proceedings" 
unless moved for within six calendar months, mean other 
proceedings, ^usdem generis, with those which precede, 
and therefore do not extend to indictments. Upon the 
same principle, then, even independently of the argument 
to be derived from the omission to mention convictions 
amongst the exceptions, it seems probable that the section 
will include them : or if not the whole conviction, at any 
rate that part of it which forms the judgment. 

This section also appears likely to make an important 
alteration in the law as it now stands with respect to 
obtaining the decision of the court of Queen's Bench 
upon the matters above referred to. There are many 
cases in which the certiorari is expressly taken away by 
statute, and in them the court of Queen's Bench will never 
interfere, let the decision of the justices be ever so erro- 
neous. (See Reg. v. Ripan (Justices), 7 A. &; £. 417 ; 
Reg. V. Yorkshire {Justices), 1 A. & K. 563 ; Rex v. 
Young, 2 T. R. 472; Rex v. Casson, 3 D. & R. 136), 
unless it clearly appears that the proceeding relates to 
some matter over which the justices have no jurisdiction 
whatever. (See Rex v. Somersetshire Justice, 5 B & C. 
816; Rex V. Yorkshire W. R., 6 T. R. 629; Rex v. 
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peal, it shall be lawful for the parties, by 
consent, and by order of any (Z) judge of one 

Derbyshire Jtietices, 2 Lord Eenyon, 209; Bex v. 
Foioler, 1 A. & £. 886.) Thus, in Rex y. Middlesex 
Justices, 8 D. & R. 117, where the sefisions, upon an ap- 
peal against a conviction, confirmed it, subject to a case ; 
the court of King's Bench held that no certiorari could 
issue, to bring the case and order of sessions before them, 
as by a clause in the act on which the conviction was 
founded, it was provided that no ''rate, proceeding, con- 
viction, matter, or thing," should be removed by certiorari, 
or any other process whatsoever, into his Majesty's courts 
of record at Westminster. There are numerous instances 
in which a similar prohibition is expressed; and, inasmuch 
as the section in the text makes no provision for such 
cases, it will be somewhat difficult to know how to deal . 
with them. 

It would seem to operate as a partial repeal of such 
statutes in this respect, because there is nothing in its 
language which limits its operation to those cases where 
the certiorari is not taken away ; and without such words, 
or solhething from which such intention can be in- 
ferred, the courts would hardly deprive a party of a right ^ 
conferred by statute, even though it be opposed to the pro- 
visions of former acts, more especially as such acts are in 
derogation of the common law right vested in the court of 
Queen's Bench, of reviewing the proceedings of all inferior 
jurisdictions of record. 

(I) " By order of any jitdge,**^ It will be observed, that 
jurisdiction under this section is not confined to the court 
of Queen's Bench, but is extended to the other two courts 
of common law. Any judge, therefore, of either of those 
courts may make an order for the statement of a special 
case for the opinion of the court to which he belongs (al- 
though formerly the jurisdiction in such matters was con- 
fined to the court of Queen's Bench) ; and that too, whether 
the appeal is against an order of removal, or any other 
matter not specially excepted out of the statute; and either 



42 12 4* 13 Vict. eap. 45, s. 11. 

of the finiperior courts of common law at West* 
minster, to state the &cts of the case in the 
form of a special case (m) for the opinion of 



in iarm time or ia yacsatioo. But the judgment ci the 
oomrt can only be summarily enforced by the couit of 
Qioeen'a Bench under the 18th section, ti^v, p. 66^ 

(m) *' In the farm qf a special eoM."] The statofta 
introduces a practice -with respect to proceedings upon 
appeal to the general or quarter sessions similar to tbaft 
authorized by 3 &,4 Will, 4, c. 42, s. 25, with rwpoft 
to civil actions. That section enacts '^ that it shall he 
lawful for the parties in any action or infixrmatLon, ate 
issue joined, by consent, and by order of any of the 
judges of tibe superior courts, to state the ihcts of the ctm$ 
in the form of «^4^i>ecial ca8e,.for the <^inion of the covly 
and to agree that a judgment shall be entered for tiie 
plaintiff or defendant, by confession or of mile prMegm^ 
immediately after the decision of the case, or otherwiie, ae 
the court may think fit.'' 

With respect to the form of the case, it would seiem that 
it ought to set forth only the foots which are aomittad 
by both parties, and not the eyidence of those foell* 
{Palmer v. Johnewif 2 Wils. 163), and it must also ap- 
pear that " the consent" of the parties to abide by the 
judgment of the court is absolute and unconditioBal. 
{Engetrom ▼. Brightmany 17 L. J. C. P. 142.) Moreovert 
it must be remembered, that the court will not pre ae m e 
any material foct which is not expressly stated, unless 
power be reserved to them to draw inferences from the 
foots stated, and that poww be accepted by them. (Dae A 
Taylor y. Crisp, 8 A. & E. 179 ; 1 P. & D. 37.) IT^ther 
will they in general take upon themselves the office of a 
jury in deciding upon a special case submitted to them by 
agreement of the parties, when the principal questions are 
questions of foct, to be decided upon the conflicting testi- 
mony of witnesses whose credit is made a matter of ques- 
tion. (BrookbanhY, Andereon, 7 Scott, N. R. 813; 18 
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sucjb superior court, aad to agree that a judg* 
meat in conformity with the decision of such 

L. J. G. P. 102.) Therefore^ in an action on the case 
against a railway company for negligently setting fire to a 
bam««tafik by means of the sparks from their steam- 
engise; where the facts were not sufficient to enable the 
conrt to infer negligence on the part of the defendants, so 
M to Justify the entry of a yerdict for the plaintiff, but 
did Bot ^ow such an absence of negligence as to war- 
rant the entry of a nonsuit; it was held that the case 
wfts improperly stated for the opinion of the court, under 
3 & 4 WiU. 4, c« 42, s. 25, and thej directed it to be 
withdrawn, in order that the parties might proceed to trial, 
{4Mridg9 y. Great Western RaUvxiy Com^pany^ 3 Man« 
& Q. 516; 4 Scott, N. B. 156.) Neither, as it seems, will 
tbey «iitertain a merely speculatiye case, as in J)o9 d, 
JOunize y. Jhintze, 17 L. J. C. P. 220, where they refused 
to gplye judgment in a special case under 3 & 4 WUl. 4, 
c ^, 8. 25, it appearing that die action was not hon&fidt 
brought to try a question really in contest between the 
pftrtaes to the cause. (See also BUm y, CoUim, 1 J. & W. 
426; and Menkin y. Ghierss, 12 East, 247.) Moreoyer, it 
would mem, that if either parly refuses to sign the ease 
wken stated, and after consent giy^i and order obtained, 
the court will neyertheless giye judgment for the other* 
(j^ Jackson y. Mail, 2 Moore, 478 ; BUmckenay y* 
Vavdmburgh, 3 Moore, 643 ; Mex v, Smith, 2 Chit. 388 ; 
Price y. Quarrell, 6 Jur. 604 ; Doe d, PMUipe y. Mol^ 
Imgh % C. B. 842 ; 15 L. J. C. P. 186.) And it would 
seem, that after consent giyen and order obtained, the case 
xoay be stated ey«n though one of the parties is since dead, 
ABd that the court will not set it aside on that ground. 
iJamee y. Crane, 15 M. ^ W. 379 ; 15 L. J. Ex. 232.) 
It m&y also be mentioned, that in order to enter a special 
case for argument, the leaye of the court must be pre- 
viously obtained. (Kennett and Avon Navigation Com-- 
pony y. Great Western RaUway Company, 2 PowL k 
L, 115; 13 L. J. Q B. 304.) 
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court, and for such costs (n) as such court 
shall adjudge, may be entered on motion by 
either party at the sessions next or next but 
one after such decision shall have been given; 
and such judgment shall and may be entered 
accordingly, and shall be of the same eflTect 
in all respects as if the same had been given 

(n) " For 8uch costs as such court shall a4jtuige.**'\ It 
wiU be observed that the section in the text follows almost 
verbatim the terms of the 25th section of 3 & 4 WiU. 4, 
c. 42, with the addition of enabling the court to give judg^ 
ment for costs, besides deciding upon the questions sub* 
mitted for its consideration. And it must be borne in 
mind, that unless special provision is made respecting the 
costs, the court will have no power to award them to the 
successful party. Upon this point, by analogy with the 
decisions on special cases in civil actions, it would seem, 
that if it appear on the &ce of the special case that the 
appellant admits his liability upon the main point on 
which the judgment, &c. appealed against is founded, and 
that the case is stated merely for the purpose of obtaining 
the opinion of the court upon any question incidentally 
connected with the matter really at issue between the par- 
ties, he will be held liable to the costs of the special case, 
notwithstanding that such question may be decided in his 
&vour. Thus, in Garland v. Jekyll, 3 Bing. 330; 9 
Moore, 620, after a verdict for a sum of money, two ques- 
tions were raised for the opinion of the court on a special 
case, and one of them at the time of argument was with- 
drawn by consent of the parties, it was held that th^ 
plaintiff retaining his verdict for the sum of money was 
entitled to the costs of the special case, though the defen- 
dant succeeded on the point which was argued. And the 
same where the defendant had been always ready to 
pay, but had not tendered the amount which, after argu- 
ment, was directed by the court to be paid to the plaintiff 
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by the court of general or quarter sessions 
upon an appeal duly entered and con- 
tinued. 

XIL And whereas by a statute passed in References 

•^ ^ toarbltra- 

the tenth year of King William the Third, ^on. 
intituled An Act for determining Differences^ ^^^^-^f 
by Arbitrationy (p) provision, was made for 



{Saunderson v. Piper, 5 Bing, N. C. 561 ; 7 Scott, 418). 
But, on the other hand, supposing the defendant to dispute 
his liability entirely, the mere £Eict that other questions are 
raised in the case and decided against him, will not disen- 
title him to costs, provided the decision of the court as to 
his actual liability is in his favour. Thus, in Gosbell v. 
Archer, 2 A. & E. 500 ; 5 Nev. & M. 528, it was held that 
where the verdict is found for the plaintiff on some 
counts, and for the defendant on others, and the questions 
raised on the counts found for the defendant are submitted 
for the opinion of the court in the form of a special case, 
on which the defendant obtains judgment, the master, in 
taxing costs, should allow the costs of the special case to the 
defendant. 

(o) " An Act for determining differences by arbitra- 
tion."] The Ist section of 9 & 10 WUl. 3, c. 15, after reci- 
ting that " it hath been found by experience that references 
made by rule of court have contributed much to the ease of 
the subject in determining of controversies, because the par- 
ties become thereby obliged to submit to the award of the 
arbitrators, under the penalty of imprisonment for their 
contempt, in case they refuse submission. Now, for promo- 
ting trade, and rendering the awards of arbitrators the more 
effectual in all cases, for the final determination of contro- 
versies referred to them by merchants, and traders, and others, 
concerning matters of account or trade or other matters j" 
enacts, that ** it shall and may be lawful for all merchants 



rendering more effectual the awards of arbi» 
trators in the case of controversies and dis^ 

and traders, and others desiring to end any controyersy, 
suit or quarrel, controversies, suits or quarrels, for whidi 
there is no other remedy but by personal action or suit in 
equity, by arbitration, to agree that their submission of 
that suit to the award or umpirage of any person or per- 
sons should be made a rule of any of his Majesty's CotnlB 
of Record, which the parties shall choose, and to insert sack 
their agreement in their submission, or the condition of the 
bond or promise, whereby they oblige themselves respec- 
tively to submit to the award, or umpirage of any penon 
or persons, which agreement being so made and inserted In 
their submission or promise, or condition of their retpeotivo 
bonds, shall or may, upon producing an affidavit thereof, 
made by the witnesses thereunto, or any of ^em, in the 
court of which the same is agreed to be made a mle, and 
reading and filing the said affidavit in court, be entered of 
record in such court, and a rule shall thereupon be made 
by the said court that the parties shall submit to, and finally 
be concluded by the arbitration or umpirage, which shall 
be made concerning them by the arbitrators or umpiiv 
pursuant to such submission; and in case of disobedience 
to such arbitration or umpirage, the party neglecting or 
refusing to perform and execute the same, or any part 
thereof, shall be subject to all the penalties of contemning a 
rule of court where he is a suitor or defendant in such court, 
and the court on motion shall issue process accordingly, 
which process shall not be stopped or delayed in its ezeca- 
tion by any order, rule, command, or process of any other 
court, either of law or equity, unless it shall be made ap- 
pear on oath to such court, that the arbitrators or umpire 
misbehaved themselves, and that such award, arbitration, 
or umpirage was procured by cormption, or other undue 



f» 



Section 2. *' And be it further enacted by the aol^rtty 
aforesaid, that any arbitration or umpirage procured by^ 
corruption or undue means, shall be judged and etfte^lMd 
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putes for which there is no other remedy but 
by personal action or by suit in equity: And 

- - - — -" ^ — ^ ^^- . . _^^_ ■-_■ --. .- - . ^ ^^ . . . . g ^ ^ ^^ ^ 

▼oid and of none effect, and accordingly be set aside by any 
court of law or equity, so as complaint of such corruption 
6r undue practice be made in the court where the rule is 
made for submission or umpirage, before the last day of 
the next term after such arbitration or umpirage made and 
published to the parties ; anything in this Act contained to 
the contrarf notwithstanding." 

Under this statute it has been held that the words " con- 
troreraies, suits, or quarrels," in the first section, mean only 
dril disputes between the parties ; and consequently, that 
the submission of an indictment at the quarter sessions for 
an assault, could not be made a rule of court under it 
( Watson y. Mc Cidlum, 8 T. R. 520. Rex v. Coteshach, 
2 D. & R. 265.) This restriction is mamtamed in the pre- 
sent section, by entirely excepting summary conyictions 
from its operation. Beyond that, the only exception is in 
the case of proceedings or orders of bastardy, and of those 
rriating to the reyenue. To them the statute does not apply* 
It does howeyer apply to appeals against orders of remoyal 
and orders under the statutes relating to pauper lunatics ; 
beeause, although excepted out of the operation of the first 
sedion with respect to the notice of appeal, there is nothing 
^Hiaterer which excludes them from the operation of the 
piment section. And this is of the more importance, inas- 
much as it has hitherto been considered that such matters 
could not be referred to arbitration without the inter- 
Ydntion and sanction of the court of Quarter Sessions. 
Thus in Thorp y. Cole, 1 M. &; W. 531 ; 2 G. M. & R. 
307 ; 4 Dowl. P. C. 457, it was held by the court of £x- 
cbe^ef lUid confirmed on error, that a submission to arbi- 
trsttiJOU by parish oflicers on the one hand, and by the party 
rftl6d On the other*, as to the amount and propriety of a 
p6or-rate, was not capable of being rrferred, inasmuch as 
all award made in pursuance thereof was not binding on 
tlie parish, or on the parish officers^ or on taxy parish*^ 
loners. And this will probably still hold with respect to 
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whereas it is expedient in like manner to facu- 
litate and render more effectual references to 
arbitration of controversies and disputes tot 
which the' remedy is by appeal to a court of 
general or quarter sessions of the peace : Be 
it enacted, That at any time after notice givwi 
of appeal to any court of general or quarter 
sessions of the peace against any order, rate, 
or other matter (except a summary convic- 
tion, or an order in bastardy, or any proceed- 
ing under or by virtue of any of the statutes 
relating to her Majesty's revenue of excise or 
customs, stamps, taxes, or post ojfice), for 
which the remedy is by such appeal, it shall 

sabmissions by bond or simple agreement between the 
parties. 

But if the provisions of this section are complied wi^ 
and the award or umpirage be " duly made under this 
Act/' it will then be ''as binding and effectual to all 
intents as if the same had been a reg^ar judgment of the. 
said court of general or quarter sessions," and cohm- 
quently will be binding both on the parish and the. 
parish officers. This however, will not be the case in. 
the instance of an appeal against a poor-rate to speeial, 
sessions, or any other matter of a like nature, but appli40. 
only to appeals to the general or quarter sessions. Ckm-. 
sequently, parties who are desirous of availing themselyes 
of the provisions of this section on appeals against poor* . 
rates, must bear in mind that their notice of appeal most 
be given for the quarter and not for the special sessioiis, 
otherwise the statute will not apply : and that too, as it 
would seem, notwithstanding that the parish officers eveil. 
consent to waive the irregularity. 
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be lawful for the parties, by themselves or 
their attomies (p), and by order of a judge {q) 
of her Majesty's court of Queen's Bench, to 

( p) " By themselves or their attomies "'\ An attorney 
in an action at law has a general power to refer, and by 
entering into a reference will bind his client, {Bac, Abr, 
tit. Arbitr, (C.) Carth, 412. See also Paull v. Paull, 
2 C. & M. 235 ; S. C. 2 Dowl. P. C. 340) ; and the courts 
of law have gone so far in holding a party in a cause 
bound by a reference of his attorney, that he is even 
bound by a reference of the action entered into by his at- 
torney, when he has expressly desired him not to refer. 
(See Filmer y. JDelberf 3 Taunt. 486 ; Buckle v. Boach, 
1 Chit R. 193; Carth. 412.) But in Cohoell v. Childy 
1 Cha. R. 104 ; S. C, 1 Cha. Ca. 86, it was decided that 
a solicitor cannot refer a suit in equity, without an express 
direction firom his client so to do. The present section 
appears to give to attomies a power to refer cases which 
come within it, similar to that which they now possess 
with respect to actions at law. 

{q) ** By order of a Judge,**'\ After notice of appeal, 
if both parties consent, an order of reference may be ob- 
tained from a judge of the court of Queen's Bench, by 
the attomies on both sides signing a consent; but neither 
the court of Common Pleas nor the Exchequer have juris- 
diction imder this section, although their powers are co- 
extensiye with those of the court of Queen^s Bench, under 
the provisions of the 11th section, with regard to special 
cases. It may also be observed that the submission is not 
revocable otherwise than by operation of law, because the 
16th section, infra, p. 63, makes the provisions of 3 & 4 
Will, 4, c. 42, applicable to references under this Act; and 
the 39th section of that statute provides, that the authority 
of an arbitrator appointed by order of a judge shall not be 
revocable by any party to such reference without the leave 
of the court by which such order shall be made, or by leave 
of a judge. 
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submit the matter (r) or matters of such sp- 
peal to the award or umpirage of any person 
or persons, and to agree that such submission 
should be made a rule of the said court of 
Queen's Bench, and to insert such agreement 
in their submission or the condition of tiie 
bond or promise whereby they oblige them- 

(r) " The matter or matters of such appeal,^*'] The 
«ection authorizes the parties to submit the ^' matter fxt 
matters of such appeal'' to arbitration, and to agree that 
the submission shall be made a rule of the court of Queen's 
Bench, and to insert such agreement in their bond, deed, 
or agreement of reference. But it makes no proflSon fi» 
the payment of costs of the reference and award. The 
same rule in that respect will therefcffe apply to referenoefr 
under this section, as holds in other cases ; and that is, 
that unless the parties themselves have made proyision 
respecting such costs, the arbitrator has no power to awaid 
them to either party. Upon this subject Mr, Watson, in 
his book upon Arbitration and Awards, p. 9, drd ed. sityB^ 
« When the parties have not made any provision DBspect- 
ing the costs of the reference and award, the courts have 
no power to award the costs of a reference to the successfiil 
party. Therefcire the parties ought always to make a pro- 
vision in the submission respecting the costs, distinguish- 
ing between the costs of the cause, and the costs of the 
rtference and award, according to the intention of the 
parties. The usual terms on referring a cause are, thai 
the costs of the rrference should be in the direction of the 
arbitrator, and that the costs of the cause diould abide the 
event of the award." These remarks will, of course, apply 
equally to references under the section in the text as t» 
those to which they more directly refer. For further in- 
formation on this subject the reader is referred to the Otii 
chapter of the same work, where the matter is discussed at 
length, and the cases collected. 
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selves respectively to submit to tJie award or 
umpirage of such person or persons ; and 
thereupon such and the like proceedings («) 

(«) ^* The like proceedings"^ The same proceedings may- 
be taken in all respects with regard to submissions under 
this Act, as are authorized to be taken wi^ regard to 
those under 9 & 10 WUL 3, c 15, s. 1, antey p. 45. The 
awiird or umpirage, when made, may be enforced by 
attachment issuing out of the court of Queen's Bench, or 
Aiay be set aside for any of the causes mentioned in the 
dud section of 9 & 10 Will, 3, c. 15, antCy p. 46. But it 
tv^Mdd seem that such awards cannot, as is the cttsein 
other iastances, where a reference is by a judge's order, or 
iMibere the submission has been made a rule of court, be 
enforced under the i^royisions of 1 & 2 Vict, c llO, e. 18. 

That section enacts, inter alia, that decrees and orders 
0f courts of equity, and all the rules of courts of common ^ 

IttW, whereby any sum -of money, or any costs, charges, or' 
earpenses shall be payable to any person, shall have the 
eflbct of judgments in theisnperior courts of' common law, 
and the persons to whom any such monies, or costs, 
diarges, or expenses- shall be payable, shall be deemed 
judgment creditors within the meaning of that Act: and 
all rem^es thereby given to judgment creditors are in 
tikJd manner given to persons to whom any monies or costs, 
citerges or expense, are by such orders or rules respec- 
titely directed to be paid. 

The submission, it is true, can under the section in the 
test be made a rule of court, and so far such cases would 
come within the statute of Victoria. But the latter part of 
tlio section expressly confines the proceeding with regard 
to submissions under the Act, and to -enforcing awards or 
umpirages thereupon, to such '< ae are authorized by the 
Mid Act of King William the Third," and would thus 
appear to exdude proceedings for that purpose under any 
other statute. The same remark will also apply to pro- 
ceedings by action for the purpose of enforcing such 
awards. 

i>2 
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in all respects shall and may be taken with 
regard to submissions under this Act, and to 
enforcing awards or umpirages thereupon, and 
to setting aside the same, as are authorized 
by the said Act of King William the Third 
with regard to the cases therein provided for; 

It will be observed that there is no proyision in this 
section similar to that in the 13th, for enabling the court 
of Queen's Bench to refer the case back again to the arbi- 
trator or umpire, or to set aside the award or umpirage, 
and order the court of quarter sessions to enter con- 
tinuances and hear the appeal ; consequently, unless eadh 
a power is expressly given in the order of reference, the 
court will have no jurisdiction to refer the case back again 
to the same or any other arbitrator, neither can it amend 
any formal defect in the award. (See Watson on Arbitra- 
tion and Awards, p. 9, 3rd ed.) Neither can it order the 
sessions to enter continuances and hear the appeal under 
this statute, but simply, if at all, by virtue of its ordinary 
j urisdiction. If, therefore, the award in sucha case is quashed 
after having been previously enrolled, it will stiU appear on 
the rolls of the court as the judgment of the quarter ses- 
sions, and notwithstanding that the award is set aside, will 
still be binding and effectual as a reg^ular judgment of that 
court In the event, then, of the award being in fiivonr of 
' the respondents, it might not improbably be set up as an 
answer to the appeal ; or, if the award be in &vour of the 
appellants, it might furnish a new and valid ground of appeal 
against the order, inasmuch as the appellants may in such 
a case serve fresh grounds of appeal (see Beg. v. Jugticet 
of JDerbyahire, 6 A. & £.612, n.), and of course would 
include this amongst them. It would, consequently, seem 
that before the appeal can be safely tried, it will be neces- 
sary to erase the judgment from the rolls of the court 
But the court of quarter sessions of themselves have no . 
power to erase the judgment at a subsequent court to 
that at which it was entered ; they can only do it 
under the orders of the court of Queen's Bench. (See Beg* 
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aiid every award or umpirage duly made under 
this Act shall be as binding and effectual to 
all intents as if the same had been a regular 
judgment of the said court of general or quar- 
ter sessions, and shall and may, on the appli- 
cation of either party, be enrolled {t) among 
the records of the said court of sessions. 

V. J. W. B. Terkgkire, 1 New Sess. Ca. 98 ; B J. P. 244.) 
A mandamus must therefore be obtained for that purpose 
{ib,), the costs of which^ it is presumed, would &11 on the 
applicants. When that is obtained and the erasure made, 
the appeal may be safely tried, but not before. The only 
ground on which it could be safe to try without such an 
erasare, is, that the order of the court of Queen's Bench 
for setting aside the award would be an answer to the 
judgment as it appears on the rolls of the court of quarter 
sessions. But the judgment of the Queen's Bench could not 
afibct that of the quarter sessions, which must therefore re- 
main in existence after the award is quashed; and whilst 
it remains on the rolls of the court, no evidence will be 
allowed to contradict it. (1 Inst. 1276 ; Rex y. Hopper, 
3 Price, 4d5 ; 1 Phill. £y. 316.) Consequently the judg- 
ment of the court of Queen^g Bench would seem to be in- 
admissible for that purpose, equally with any other species 
ti evidence. 

(t) " May he enrolled,**'] The award or umpirage, when 
made, will be equally binding with a regular judgment 
of the court of general or quarter sessions, and may be en- 
rolled on the application of either party among the records 
of the court of sessions. Enrolment, however, does not 
make an order of quarter sessions stronger evidence, 
although it simplifies the mode of proof. (See per Cole- 
ridge, J. in Reg, v. J, W, R, Yorkshire, 1 New Sess. Ca. 
98, 8 /. P. 244), and it would seem that the same observa- 
tion will apply to the enrolment of awards under the present 
section. 

The statute prescribes no limit as to the time of enrol- 
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Beferences XIII. And be it enacted, that it shall be 

byord 
court < 
sions. 



court of ses- lawful for any court of s^eneral or quarter 



sessions of the peace before which any («)ap- 



ment of the award or umpirage^ which may therefore, as 
it appears, be made at any time 1[>efore it is actually 
quashed. Neither do the sessions appear to have any 
discretion as to the enrolment > they seem bound to allon^ 
it on the application of either party, and at any time, even 
though a rule to set aside the award be pending in the 
court of Queen's Bench. And it would seem that the 
award or umpirage will be as binding and conclusive witli 
respect to questions of settlement or any other matter to 
which it relates, as an order of sessions appealed against 
and confirmed, or appealed against and quashed, as the 
case may be ; and that too, even before enrolment; because 
this section of the statute, unlike the following one, makes 
it^ binding and effectual as a judgment of the oowitmi 
general or quarter sessions as soon as tlM sward is made,' 
and appears to make the enrolment quite optional with 
either of the parties. In this respect it differs materially 
from an ordinary award, iuasmuch as, generaUy speak* 
ing, an award is neither binding on nor eyidence against 
strangers. This was so held hjDanvpieryZ.ixiBexv, Cotton^ 
3 Camp. 444, whwe, upon an indictment for not repairing 
a road, it was alleged that the .defendant was bound to 
repair it ratione tenura of a certain fiirm ; and an award 
made in pursuance of a submission by a former occupier, 
whereby it was awarded that the occupier of that &rm, 
and not the parish, was bound to repair the road, was not 
allowed to be given in evidence. It was held to be no 
evidence as an adijudication, because the landlord was no 
party to the submission ; and not as evidence of repu^a- 
tioriy for it was post litem motam, (See further on this 
sutigect note (y), iitfra, p. 67). 

(u) "Any appeal ""i This, like the preceding section, ap- 
plies to all cases of appeal to the general or quarter sessions, 
excepting those against summary convictions, orders in 
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peal (except against a eummary conviction, or 
an order in bastardy, or any proceeding under 
ot by virtue of any of the statutes relating 

bastardy, and proceedings under statutes relating to the 
revenue. It had already been held, in Rex v. Justices of 
Northampton, Cald. 30 ; 2 Bott^ 716, that the justices at 
sessions, by the consent of the parties, have power to refer 
tile merits of an appeal against a poor-rate to arbitration, 
and to adopt the award of the arbitrators as their judgment ; 
hot that without the consent of the parties they could not 
Older siich a reference, because they had no power to dele- 
gate tlieir authority. See also Bex v. Justices of Devonshire, 
Cald. 82; Bex y. Toumsend, 16 Yin. Ab. 417 ; Bex v. 
Harding, 2 Salk. 477. Upon this principle it was held in 
Msg. r. Long, 1 Q. B. 740, that they could not award costs 
to be settled by the clerk of the peace out of sessions. Eyen 
witli tiie consent of parties, it would seem that they could 
not delegate the decision of the appeal to another. All 
that they could do was to hand oyer the consideration of 
the matter in dispute' to third persons, or to a conmiittee 
of their own body, in order to report to them; and they 
wi^ then adopt the report, and make an order accord- 
ingly without further exercising their own judgment. 
(Tdlf. IHck. Sess, 666, citing Bex y. Justices of North- 
ampton, Cald. 30; Bex y. Natland, Burr. Sett. Ca. 793 ; 
BexY, Harding, 2 Salk. 477.) 

Tlus restriction, howeyer, did not apply to references, 
either to a judge of assize, or to the court of Queen's Bench, 
by means of a special case, but only to those which were 
made to priyate indiyiduals. So long ago as Bex y. 
Natland, supra, it was held that the opinion of a 
judge of assize is final on a case referred to him by 
couent of the parties; and the court of Queen's Bench 
always had power to review the decision of the ses- 
sions, by means of a special case, if they thought fit to 
submit it to their decision. But, with these two exceptions, 
the court of quarter sessions until now had no power what- 
ever to delegate the decision of any case to third parties. 
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to her Majesty's revenue of excise or custotos, 
stamps, taxes, or post office) shall {v) be 
brought, to order, wMi consent {w) of the 
parties or their attomies, that the matter (r) or 
matters of such appeal be referred to arbitra- 
tion to such person or persons and in such 
manner and on such terms as the said court 
shall think reasonable and proper ; and such 
order may be made a rule of the court of 

{v) " Shall he brought,**} The section applies only to such 
appeals as "shall be brought," and would therefore seem 
to comprehend only those appeals which are brought alter 
the 1st Noyember, 1849, but not those which are entered 
before that date,, although not intended to be tried until 
after it. 

(w) *^ With consent qf the parties,'*'] By this section, 
as soon as ever the appeal is entered, the court may, 
with the consent either of the parties or of their attornies, 
(as to which see note (p), ante, p. 49) order the matter 
of the appeal to be referred to such person, and on 
such terms as they think reasonable and proper. This 
order may be made a rule of the court of Queen's Bench 
on the application of either party. The award may, 
at the next, or next sessions but one, either after its 
publication, or after the decision of the court of Queen's 
Bench on a motion for setting it aside, be entered as 
the judgment of the court of general or quarter ses- 
sions in the appeal, and shall then be as binding and 
efiectual to all intents as if given by the court itselt This, 
too, applies to aU appeals (excepting those specially ex- 
cepted), whether they be appeals against orders of removal, 
orders relative to lunatic paupers, appeals against poor- 
rates, or any other matters within their jurisdiction. 
. (x) " The matter or matters of such appeal,"] See 
note (r) ante, p. 50, as to costs. 
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Queen's Bench, on the application of either 
party; and the award of the arbitrator or 
airbitratorsy or umpirage of the umpire, may, 
on motion by either party at the sessions next 
or next but one after such award or umpirage 
shall have been finally made and published, 
or after the decision of the court of Queen's 
Bench on any motion for setting aside the 
same, be entered as the judgment (y) of the 

(jf) '' Award may he entered as the judgment of the 
oour^."] Before the award or umpirage can have any 
effect as a judgment of the court of general or quarter 
eeg^ons under this section, it would seem that it must be 
entered by the court on motion. In this respect it differs 
materially from an award under the 12th section. It is 
certainly a little difficult to ascertain the precise meaning 
of the section in this respect on accoimt of the word ^^may" 
(which is permissive) with regard to the motion to enter, 
and of the word "«^ZZ" (which is imperative) with re- 
spect to the effect of the award. '' The award may, on 
motion, be entered as the judgment of the court of general 
or quarter sessions in the appeal, and ehall be as binding 
and effectual to all intents as if given by the said court." 

Looking, however, at the provision with respect to the 
decision of the court of Queen's Bench on motion for set- 
ting aside the award and the terms of the proviso, the 
meaning appears to be that the award shall not be binding 
as the judgment of the court o/ quarter sessions until it is 
so entered ; but that that may be done at either of the times 
specified, and that upon 9uch entry the award shall be as 
binding as if it were a judgment given by the court. This 
appears the more probable from the restriction as to the time 
of making the motion, which is limited to the next sessions, 
or. the next but one, after the award has been finally made 
and published, or after the decision of the court of Queen's 

D 3 
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court of general or quarter sessions in thie 
appeal, and shall be as binding and effectual 
to all intents as if giveii by the sdd court : 
provided always, that the court of Queen's 

Bench on any motion for setting it aside, whereas, if the 
award is to operate as a judgment of the court immediately it 
is made, there could be no reason for limiting the time for 
making the motion. As in the case of the enrolment imder 
the previous section, it would probably have been autho- 
rized to be made at any time. There is an additional 
reason for this view of the question, viz., that unlike a 
reference under the previous section, a reference under 
this section is a delegation of authority by the court itself, 
and it would, therefore, seem to have been the intention of 
the legislature that the result of such delegation of au- 
thority should be adopted by the party delegating it, and 
consequently that before the award should have any ya- 
lidity as a judgment of the court, the court itself should 
order it to be entered as their judgment. In order there- 
fore, as it would seem, that the court may have an oppor- 
tunity of adopting the decision of the arbitrator, as the 
party to whom they have delegated their authority to 
decide upon the appeal, the legislature has required that 
a motion shall be made within the time mentioned, and 
has thus virtually declared that without and until such 
motion the award shall not have the effect of a judgment 
of the court of quarter sessions, but only that of an ordinary 
award, which may be made a rule of court, and enforceable 
accordingly. Supposing, however, the motion to be made at 
the next sessions, or next but one, after the making of the 
award, but during the pendency of a rule for setting it 
• aside, some practical difficulty may arise similar to that 
pointed out at note («), ante, p. 52. The court of quarter 
sessions could have no judicial knowledge of the pendency 
of the rule, and would therefore, as it seems, be bound to 
enter the award as the judgment of the court. When once 
the judgment is entered, the difficulty pointed out in that 
note would seem to apply to the present case equally with 
the former, because the proviso makes no provision for 
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Bench (z) may, if it think fit, on application 
within the term next after the making and 
publication of such award or umpirage, either 
refer the case back again to the same arbi- 
trator, arbitrators, or umpire, or wholly set 
aside the award or umpirage already made, 
and may in the latter event order the court 
of general or quarter sessions to enter con-, 
tinuances and hear the appeal. 

XIV. And beit enacted, that if upon any (a) wharerefer- 
reference to arbitration under this Act it shall Queen's 

vacating the judgment of the court of quarter sessions, 
although it authorizes the setting aside of the award and 
the making of an order to the sessions to enter continuances 
and hear the appeal. Possibly, however, the making such 
a motion during the pendency of the rule might be treated 
as a contempt of the court of Queen's Bench, and, therefore, 
the probability of such a motion being made may not be 
very great. 

(2) " The court of Queen*s Bench may refer the case 
back"'] The section gives the court of Queen's Bench 
power, within the term next after the publication of the 
award, either to refer the case back again to the same 
arbitrator, or to set the award aside entirely, and enter 
continuances and hear the appeal. There will, conse* 
quently, be no necessity for making any special provision 
in this respect in the order of reference, as must be done 
in references under the previous section. But no other 
court than the Queen's Bench can do this, or in any man- 
ner interfere under this section, because the provisions in 
this respect are exclusively limited to that court 

(a) Upon any reference to arbitration,'] The provisions 
of this section apply to those of both the 12th and ISth 
sections of the statute, and are introduced for the pur- 
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be made to appear to the court of Queen's 
to?l^'" Bench that, either from the death of the arbi- 
trator or arbitrators or umpire, or from any 
other cause, it has become impossible that an 
award or umpirage can be made, it shall be 
lawful for the said court to order the court of 
general or quarter sessions of the peace to 
enter continuances and hear the appeal. 

3 & 4 w. 4, XV. And be it enacted. That the several 

c. 42, to be 

applicable to provisious relating: to arbitrations (b) contained 

references *_ ^ 2_ 

under this —————— ——^^——— —^——^—— ^-^———^^^—— — 

Act. pose of providing not only against the contingency of the 

arbitrator's death, but of his declining to act, and either 
party thereupon refusing to appoint another, or of his 
not making his award within the time limited by the refe- 
rence, or any other contingency which causes the reference 
to go off, and the award or umpirage to become impossible. 
In such an event, the court of Queen's Bench is empowered 
to order the court of quarter sessions to enter continuances 
and hear the appeal just as though there had been no 
reference whatever. What is to be done about the costs of 
the abortive reference does not very distinctly appear. 
Possibly, however, they may be awarded by the court of 
quarter sessions either as part of or in reduction of the costs 
of the appeal, if the reference api)ears to them to have been 
rendered abortive through the misconduct of either of the 
parties to the appeal. 

(&) The several provisums relating to arbitrations,'] 
The following are the provisions of 3 & 4 Will. 4, c. 42, 
above referred to : — 

Sect. 39. '^ And whereas it is expedient to render references 
to arbitration niore effectual ; be it further enacted, that the 
power and authority of any arbitrator or umpire appointed 
by or in pursuance of any rule of court, or judge's order, 
or order of nisi prius, in any action now brought, or 
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in an Act of the fourtU year of King WUliam 
the Fourth, intituled An Act f(yr the further 
Amendment of the Law and the better Ad- 
vancement of Justice, shall be deemed and 
taken to be applicable to arbitrations under 
this Act ; and in every such arbitration the Arbitratow 
arbitrator or arbitrators or umpire shall have power of 

^ amendment. 

which shall be hereafter brought, or by or in pursuance of 
any submission to reference containing an agreement that 
such submission shall be made a rule of any of his Majesty's 
courts of record, shall not be revocable by any party to 
such reference without the leave of the court by which such 
rule or order shall be made, or which shall be mentioned 
in such submission, or by leave of a judge ; and the arbi- 
trator or umpire shall and may, and is hereby required to 
proceed with the reference notwithstanding any such re- 
vocation, and to make such award, although the person 
making sach revocation shall not afterwards attend the re- 
ference ; and the court, or any judge thereof, may from 
time to time enlarge the term for any such arbitrator 
making his award." 

Sect. 40. ''That when any reference shall have been made 
by any such rule or order as aforesaid, or by any sub- 
mission containing such agreement as aforesaid, it shall be 
lawful for the court by which such rule or order shall be 
made, or which shall be mentioned in such agreement, 
or for any judge, by rule or order to be made for that pur- 
pose, to command the attendance and examination of any 
person to be named, or the production of any documents 
to be mentioned in such rule or order; and the dis- 
obedience to any such rule or order shall be deemed a 
contempt of court, if in addition to the service of such rule 
or order, an appointment of the time and place of at- 
tendance in obedience thereto, signed by one at least of the 
arbitrators, or by the umpire before whom the attendance 
is required, shall also be served either together with, or 
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the same powers of amendment (c) which the 
court of general or quarter sessions of the 
peace would have had on the trial of the 
appeal. 

after the service of such rule or order : provided always^ 
that, every person whose attendance shall be so required, 
shaU be entitled to the like conduct money, and payment 
of expenses, and for loss of time, as for and upon attendance 
at any trial : provided also, that the application made to 
such court or judg^, for such rule or order, shall set forth 
the county where such witness is residing at the time, or 
satisfy such court or judge that such person cannot be 
found : provided also, that no person shaU be compelled to 
produce, under any such rule or order, any writing or 
other documents that he would not be compelled to pro- 
duce at a trial, or to attend at more than two consecutive 
days, to be named in such order. 

Sect. 41. That when in any rule or order of reference, or 
in any submission to arbitration containing an agreement 
that the submission shaU be made a rule of court, it shall 
be ordered or agreed that the witnesses upon such reference 
shall be examined upon oath, it shall be lawful for the ar- 
bitrator or umpire, or any one arbitrator, and he or they 
are hereby authorized and required, to administer an oath 
to such witnesses, or to take their affirmation in cases 
where affirmation is allowed by law instead of oath ; and 
if upon such oath or affirmation any i)erson making the 
same shall wilfully and corruptly give any false evidence, 
every person so o£^ding shall be deemed and taken to 
be g^lty of i)erjury, and shall be prosecuted and punished 
accordingly. 

(c) The same powers of amendment,'] Neither this 
nor the 12th nor 13th section gives the arbitrator any 
power to award costs, either generally under the 5th section, 
or in respect of any frivolous grounds of appeal under the 
4th section, or of a frivolous appeal under the 6th section. 
Unless therefore they can be considered as a part of '' the 
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XVI, And be it enacted, That no recog- B««>gni- 

' o zances for 

nizaAce entered into pursuant to any statute JJSuSla^^ 
or statutes for the prosecution and trial of *'*'^' 
any appeal shall be deemed to be forfeited {d) 



matter or matters of such appeal," authorized to be referred 
by the 12th & 13th sections respectively, (as to which see 
note (r), ante, p. 50), it would seem that they ought to be 
specially provided for in the order of reference, and that 
the arbitrator will exceed his authority in awarding such 
costs, unless such si)ecial provision be made in the order 
of reference. In addition, however, to the powers of amend- 
ment conferred upon the quarter sessions by the 3rd, 7th, 
and 8th sections of the statute, the above cited sections of 
3 & 4 Will, 4, c. 42, are also made applicable to arbitra- 
tions imder this Act. 

{d) No recognizance deemed forfeited^] The condition of 
the recognizance is, that the appellant do appear at the 
sessions, and then and there try the appeal and abide 
the judgment of the court, and pay such costs as the 
court shall award. Without some provision of the kind 
made by the text it might certainly be open to argu- 
ment, that the omission to try the appeal before the 
sessions, according to the terms of the condition, operated 
as a forfeiture of the recognizance. Whether such an 
argument could or could not be successfully maintained, 
still it was advisable to make some provision on the 
subject for the purpose of avoiding the litigation and 
hardship which the doubt might otherwise have occa- 
sioned. Inasmuch, however, as the judgment of the 
court, under the 11th section, or of the arbitrator under 
12th and 13th sections respectively, appears to be com- 
pletely substituted for that of the court of quarter sessions 
with all its consequences, it would seem that the recogni- 
zance, so far from being forfeited by the agreement to 
state a special case, or to refer to arbitration, will actually 
remain in full force and effect imtil the final determination 
of the subject-matter of the appeal, and might not impro- 
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by such agreement as aforesaid for the state- 
ment of a special case, without previously 
going to the court of general or quarter 
sessions, or by any submission to arbitration 
under the provisions of this Act. 

3G.4 c46. XVII, And whereas by an Act passed in 
^S^ Sr the third year of the reign of King Oeorge 
andMn«!S-the Fourth, intituled An Act for the more 
speedy return and levying of fines, penalties, 
and forfeitures and recognizances estreated, 
provision is made for authorizing the levying 
and recovery of fines, issues, amerciaments, 
and forfeited recognizances set, imposed, lost, 
or forfeited by or before any justice or jus- 
tices of the peace in England : And whereas 
it is expedient that the subsequent proceed- 
ings in such cases should be uniform : Be it 
enacted, that the proceedings subsequent to 
such authority (e) given for so levying and 

bably be made ayailable for enforcing the payment of costs 
given by the special case or award, as the case may be. 

(e) The proceedings stibsequent to such authority,'] 
By the 2nd section of 3 Geo, 4, c. 46, it is enacted, 
that '^ aU fines, issues, amerciaments, forfeited recogni- 
zances, sum or sums of money paid or to be paid in lieu or 
satisfaction of them," shall be certified to the clerk of the 
peace by the justice by whom such fine, &c. is imposed ; the 
clerk of the peace is then to copy on a roll such fines, &c., 
together with those imposed or forfeited at sessions, and 
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recoyering as aforesaid shall and may be the 
same in all respects in the case of Such fines/ 

• 

to send a copy of such roll with a writ of dUtringas, &c., 
to the sheriff, who is thereupon to levy and recover such 
fines, &c 

80 far, the provisions of the statute are the same with 
respect to fines, issues and amerciaments, as with regard to 
forl^ted recognizances. 

But the 5th section provides '^ that if any person on whose 
goods and chattels such sheriff, hailiff, or officer shall be 
authorized to levy any anch. forfeited recognizance, or mm 
of money to be paid in lieu or saiitfaction thereofBhaU give 
security to the said sheriff, bailiff, or officer, for lus appear- 
ance at the next general or quarter sessions, then and there 
to abide the decision of the court, and also to pay such/or- 
f cited recognizance, or sum of money to be paid in lieu or 
ntisfaction thereof, together w^ all such expenses as shall 
be ordered and adjudged by the court, it shall be lawful 
for such sheriff, bailiff, or officer, and he is hereby autho* 
rized and required to discharge such person so giving such 
security out of custody. Provided also, that in case such 
party so giving security shall not appear in pursuance of 
his undertaking, it shall be lawful for the court forthwith 
to issue a writ of distringas and capias, or fieri £Eu:ias and 
capias, against the surety or sureties of the person so bound 
as aforesaid." 

And the 6th section enacts, " that the court of general 
or quarter sessions, before whom any person so committed 
to gaol or bound to appear shall be brought, is hereby 
authorized and required to inquire into the circumstances 
of the case, and shall, at its discretion, be empowered to 
order the discharge of the whole of the forfeited recogni' 
zance, or sum of money paid or to be paid, in lieu or 
satisfaction thereof, or any part thereof, and such order shall 
be made in the form or to the effect of the schedule marked 
(C) to this Act annexed, and shall be signed by the clerk 
of the peace, which said order shall be a discharge to such 
sheriff, bailiff, or officer, on the passing of his accounts at 
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issues, and amerciaments as are by the said 
Act provided, permitted, and required in tfie 
case of such forfeited recognizances. 

Enforcing XVIII. And be it enacted. That in all 
fessions. cases whcrc any order shall be made by any. 
court of general or quarter sessions of the 
peace, it shall be lawful for the court of 
Queen's Bench, or for any judge of that 
court at chambers, either in term or vacation, 



the exchequer, or before any auditor or other proper 
officer, duly authorized to pass the same ; and in aH cases 
where the party shaU havftheen lodged in the common 
gaol by such sheriff, bailiff, or other officer, the justices of 
the x>eace so assembled are hereby empowed either to re- 
vand such party to the custody of Ihe sheriff, bailiff, or 
other offieer, or, upon the release of such party from the 
whole of such forftdted recognizance, to order such party 
to be discharged from custody, and such order shall be a 
fiiU and sufficient discharge to the said sheriff, bailiff, or 
officer, on the pasEdng of his accounts at the vzdiequer, or 
before any auditor or other proper officer duly atrtlMrixed 
to pass the same ; and it shall and may be lawful to vak 
for the said court of general or quarter sessions to award 
such costs, charges, and expenses to be paid by eitherparty 
to the other, as to the said court shaU seem just and rea- 
sonable." 

The first of the two last cited sections, it will be seen, 
giTes an appeal to the quarter sessions, in case the party 
on whom the sheriff is authorized to levy complies with 
the conditions therein contained : the other regulates the 
mode of conducting, and the effect of the appeal. But both 
are confined to a '' forfeited recognizance, or sum of money 
to be paid in lieu or satisfaction thereof." The jnesent 
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upon the applicatioD of any person entitled 
to enforce such order, and upon the pro- 
duction of a copy of such order under the 
hand of the clerk of the peace or his deputy, 
and upon proof of refusal or neglect to obey 
such order, to order and direct such order of 
the court of general or quarter sessions to 
be removed into the said court of Queen's 
Bench, and thereupon such order (/) shall be 

section was, therefore, passed for the purpose of extending 
to fines, issues, and amerciaments generally, the same 
power of appeal and the same mode of proceeding subse-' 
queiit to the sheriff's authority for levying and recovering 
tiMm9M«re««tbariiodbjtiie.ttbof««ilBdieetkM«y witk 
xespect to forfeited recognizances. 

(f) Order may be enforced as a rule of the Qtteen'e 
BenchJ] In B. v. Bartlett, 2 Sess. Ca. 176, it was decided 
that the sessions cannot award an attachment for contempt in 
not complying with their orders, but that the ordinary and 
proper method is by indictment. When, however, an order 
is confirmed by the court above, the mode of proceeding is 
diffarent, and the order may in such a case be enforced by 
attachment. Thus in Reg. v. ChqffiBy, 2 Ld. Raym. 868, 1 
Bott, 467, the court of Queen's Bench refused to take security 
of tiie i>arty for the performance of an order which it had 
confirmed, observing, that " when an order is confirmed in 
this court, an attachment lies for non-performance of it, 
and therefore this court wiU not take security of the party 
for the performance of it." It does not, however, very 
distinctly appear from which of the two courts the attach- 
ment is to issue ; but it would probably be held that, even 
in that case, it must issue from the court of Queen's Bench 
and not from tiie quarter sessions. 

The present section however, provides an effectual and 
summary mode of enforcing all orders of sessions whatever, 
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of the same force and effect, and may be en- 
forced in the same manner, as a rule made 
by the said court of Queen's Bench ; and aU 
the reasonable costs and charges attendant 
upon such application and removal shall be 
recoverable in like manner as if the same 
were part of such order. 

Not to ex- XIX. And be it enacted, That nothing in 
tOTdtoScot-^^ Act contained shall extend to Scotland 

Ireland. _ . , 

or Ireland. 

whether confirmed by the court above or not, provided, 
however, that they be made subsequently to the Ist Novem- 
ber, 1849. Upon application to the court of Queen's 
Bench, or to any judge of that court at chambers, either 
in term time or in vacation, and upon production 
of a copy of the order under the hand of the clerk of 
the peace or his deputy, and upon proof (by affidavit 
as it would seem) of a refosal or neglect to obey the order, 
the court, or a judge, as the case may be, will make an 
order directing that of the court of quarter sessions to be 
removed into the court of Queen's Bench, and then it may 
be enforced by attachment issuing out of the court of 
Queen's Bench, just in the same manner as if it were a rule 
of that court. The costs attending the application and 
removal may also be recovered in the same manner as 
though they were mentioned in and formed part of the 
order. The practice in such cases wiU be found at leng^ 
in 2 Archbold's New Practice of Attomies, p. 891. 

It may also be mentioned that this mode of proceeding 
applies to orders of sessions, made in conformity with the 
decision of a superior court upon a special case under thb 
11th section ; and consequently that such orders cannot be 
enforced by attachment issuing out of that court (unless 
it happens to be the court of Queen's Bench), but only by 
attachment issuing out of the latter. 
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XX. And be it enacted. That this Act commenoe- 

' ment of Act. 

shall come into operation on the first day of 
November one thousand eight hundred and 
forty nine. 

XXI. And be it enacted. That this Act Act may be 

amended, 4cc. 

may be amended or repealed by any Act to 
be passed in this present session of parlia- 
ment. 
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referred to arbitration, by the parties or the 
court - - - - 48, 66 



F. 



Fees on substituted recognizance - - - - 32n 

Felony, amendment of indictment in canes of - 36 n, 37 n 
Finality of decisions of quarter sessions, in what cases, 33,33n 
Fines, &c. recoverable in the same manner as in the case 
of forfeited recognizanees - - - - - 64 

Forfeiture of recognizance, not occasioned by agree- 
ment to state special case, or by submission to 
arbitration -------63 

Form, amendment in respect of matter of, whether re- 
spondents can be ordered to pay costs on - - 29n 
Fourteen clear days' notice of appeal to be given in all 

cases of appeals to quarter sessions - - - 2, 2 n 
Frivolous appeals, court may order costs to be pi^id to 

respondent in respect of - - - - - 19 

appeals, provisions with respect to, in the case 
of orders of removal - - - - 19 

appeals, motion for costs of - - - - 21 n 

appeals, costs of, reccrverable by distress and 

sale - 22n 
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Frivolous grounds of appeal, costs may be ordered in • 
respect of - - - - - 11, 11 n 
grounds of appeal, how costs recovered * 11, 12n 



G. 

General Sessions. See Quarter Sessions. 
Grounds of appeal must be stated in all cases not ex- 
cepted from the statute - - - 6, 6n 
of appeal to be specified in notice - - 6, 6n 
of appeal, appellant on trial not allowed to go 

into other grounds than those in notice, 6, 671 
of appeal, amendment of, in what cases - 8, 8n, 9 
of appeal, objections to, what not allowable - 10 



H. 
Hearing and determination of appeal, what is - - 16n 

I. 

Indictment may be amended by quarter sessions on the 

ground of variance, in what cases - - 34, 37 n 

Informality, costs on appeal, dismissed for - - - 13rt 

Insane prisoners, whether appeals relating to, within the 

statute - - - - - - - -7w 

Ireland, Act not to extend to - - - - - 68 



J. 

Judgment, amendment of, on appeal or return to cer*' 

tiorari -*.-*-- 22 

erasure from court rolls, when necessary - 52 n 
of court, when award of reference by quarter 

sessions may be entered as - - - 57 n 
court of quarter sessions, when award on refer- 
ence by parties, binding as - 53, 53 rz, 54 n 
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Judgment of superior court in special case, to have the 

same efibct as that of the quarter sessions 44 
statement of special case, on appeal against - 39 
Judge's order for statement of a special case - 41, 41 n 
order upon reference to arbitration by the par- 
ties only obtainable from the court of 
Queen's Bench - - - - - 49 n 
Judge of court of Queen's Bench, may direct order of 
quarter sessions to be removed into that court - 66 



L. 



Levying and recovery of fines, issues and amerciaments, 

same as in the case of forfeited recognizance - - 64 
Lunatics, criminal, whether appeals relating to, within 

the statute - - - - - -7n 

pauper, orders relating to, not within provi- 
sions respecting notice of appeal - 2n, 7 
pauper, appeals against orders relating to, may 

be referred to arbitration by the parties - 47 n 
pauper, appeals relating to, may be referred by 

order of court ----- 56n 



M. 



Mandamus to sessions, to erase judgment fi'om rolls of 

court, when necessary - - - - - 53n 

Matters of form, only formerly amendable under 5 Geo. 

2, c. 19, s. 1 - - - - - - 24n 

of form, amendment in respect of, whether re- 
spondents can be ordered to pay costs on - 29n 
of substance not amendable under 5 Geo. 2, c. 19, 

s. 1, but may now be amended - - 24n, 27 n 
Misdemeanor, power to amend indictments for misde- 
meanor extended to cases of felony - - - 36n 
Mistake in drawing up oixler or judgment, amendment 
in respect of -------29 
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Mistake in order or judgment brought up by certiorari, 
objection on account of, not to be allowed 
unless specified in rule - - - -: 29 



N. 

Notice of action, when required, must be given one ca- 
lendar month before action commenced - In 

of appeal, provisions of Act relating to, not ap- 
plicable to summary convictions, orders of re- 
moval, orders under Lunacy Acts, orders in 
bastardy, or proceedings under statutes re- 
lating to the revenue - - - - 1 n, 7 

of appeal, with respect to what time to bC'given - 2 n 

of appeal, fourteen clear days to be given on appeals 

to quarter sessions - - - - 2, 2 n 

of appeal, exceptions asto- - - - -7 

of appeal to adjourned session, when to be given - 2 n 

of appeal, exclusive of the day of service and that 

of holding session - - ^ - - 3n 

of appeal, when required to be given within a cer- 
tain time - ^ - - - 3n, 4n, bn 

of appeal, to be in writing and signed by appellant 

or attorney - - - - - -5, 5n 

of appeal must be given in all cases of appeals to 

quarter sessions not excepted from the statute bn 

of appeal, must specify the grounds of appeal - 6, 6n 

of appeal, upon proof of, court may award costs 

occasioned by frivolous appeal - - - 21 n 

of appeal, at any time after, special case may be 

stated ....... d9n 

of appeal, reference to arbitration by parties 
after 48 



O. 

Objections to grounds of appeal, what not allowable - 10 
Omission or mistake in drawing up order or judgment, 

amendment in respect of - - - - 29 
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Omission or mistake in order or judgment brought up by 
certiorari, objection on account of, not to be 
allowed unless specified in rule *- - - 29 
Order, amendment of, on appeal or return to certiorari • 22 
of removal. See Removal, Orders of. 
of removal, not within provisions relating to notice 
of appeal - - - - - - In, 7 

statement of special case on appeal against - - 39 
reference to arbitration by the parties on appeal 

against --^-^--48 
of a judge for a special case, when may be obtained 41 
of a judge of Queen's Bench for a reference to ar- 
bitration, when may be obtained - - - 49 
of quarter sessions for reference to arbitration, may 

be made a rule of court of Queen's Bench - 56 
of quarter sessions may be removed into the court of 
Queen's Bench, and enforced in the same man- 
ner as a rule of that court '■ - »• - 66 



P. 



Pauper lunatics, orders relating to, not within provisions 

respecting notice of appeal - - - f 2n, 7 
Perjury, liability of witnesses to be indicted for, after 

amendment of indictment on ground of variance - 38 
Poor-rate, appeal to special sessions against, not within 

the Act - - - - ^ - 2n 
appeals against, formerly not capable of being 
referred to arbitration, by the parties, but 
now otherwise - - " - - 47 » 
appeals to special sessions, cannot be referred 

to arbitration ..... 48;» 
appeals against, may be referred by order of 
court -..---- 
Postponing trial, on amendment of grounds of appeal - 11 
Post-office, proceedings under statutes relating to, not 
within provisions respecting notice of ap- 
peal -.-----8 

p 
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Post-office, special case cannot be stated on appeal against 

proceedings relating to - - - - 40 
appeal against proceedings relating to, cannot 
be referred to arbitration by the parties or 
tlie court ----- 48, 56 
Print, matter in, amendment of indictment in respect of 
yariance from recital in indictment, when allow- 
able - 34,37n 

Proof of refusal or neglect to obey order on application 
to remove it into the Queen's Bench - - - 67 



Q. 

Q«arter Sessions, decisions of, when final - dd, SSti 

have a general power to giye costs in all 
cases of appeal - - - - - 12 

courts held before recorders of boroughs 

within the Act ----- lOn 

may amend grounds of appeal - - - 10 

may amend orders or judgments on appeal 22 

may amend indictment on the ground of 

variance, in what cases - - 34, 37 a 

may order costs in req)ect of frivolous or 
vexatious grounds of appeal - - 11 

may order costs in respect of frivolous ap- 
peals ------ 19 

may permit substitution of new recognizance 
in the place of an insufficient one - 30 

order of, for reference to arbitration may be 
made rule of court of Queen's Bench - 56 

orders of, may be removed into the court of 
Queen's Bench, and enforced in the same 
manner as a rule of that court - - 66 

uniformity of time for notice of appeal to - 1 

whether can award costs to be settled by the 

clerk of the peace out (tf sessions - 16 n 

with consent of parties or their attomies, 
may order appeal to be referred to arbi- 
tration ------ 56 
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Queen's Bench, court of, may amend orders or judg- 
ments on return to certiorari - - 29 
court of, judge's order must be obtained on 
« reference to arbitration by the parties 49 n 
orders of sessions may be removed into, and 

enforced as a rule of that court - - 66 
powers of in case of abortive reference " 59 
powers over awards on reference by quarter 
sessions ------ 59 

what questions cannot be referred to - - 34n 
when submission to arbitration by the parties 
may be made a rule of court - - - 50 
Rate, reference to arbitration by the parties on appeal 

against -------48 

statement of special case on appeal against - - 39 
Recognizance, fees on amendment or substitution of - SSn 
forfeited, fines &c., recoverable in the same 

manner sfe in the case of - - - 64 
form and requisites of - - - - 31 n 

must have been entered into at the proper 
time, in order to give court jurisdiction 
to amend ----- 32, 32n 

not forfeited by agreement to state special 

case, or by submission to arbilaration - 63 
substitution of new for defective, and on 
what terms - - - - - 32 

substitution of, confined to those entered into 

before justices ----- 32n 

whether available for enforcing payment of 

costs given by special case or award - 64 n 
Recorders' courts of quarter sessions within provisions of 

the statute . - - - . lOn 

power of amendment extends to - - - 247i 
Reference to arbitration. See Arbitration. 

abortive, costs of, how to be obtained - - 6O71 
on abortive, Queen's Bench may order sessions 
to hear appeal - - - - - 59 

under the Act, subject to provisions of 3 & 4 
Will. 4, c. 42 60 

p 2 
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Refemng case back to arbitrator on reference by the 

parties ------ 5271 

case back to arbitrator by Queen's Bench - 59 n 

Removal, orders of, not within provisions relatingHo no- 
tice of appeal - - - - 1 n, 7 

orders of, may be amended on appeal - - 24n 

orders of, special case may be stated with re- 
spect to - -- - - -41w 

orders of, appeals against, may be referred to 

arbitration by the parties - - - 47 /i 

orders of, appeals against, may be referred by 

order of court ----- 561* 

Return to certiorari, amendment of order or judgment 

on 26 

Revenue, proceedings under statutes relating to, not 
within provisions respecting notice of 
appeal - - - - 2n, 7 

appeal against proceedings relating to, cannot 
be referred to arbitration by the parties 
or the court - - - - 48, 56 

special case cannot be stated on appeal against 

proceedings relating to - - - 39 

Revocation of submission to arbitration by operation of 

law -------- 49n 



S* 



Satisfaction of court, so as to authorize amendment of 

order or judgment - - - - - -!29w 

Scotland, Act not to extend to - - - - - 68 

Special case, when and in respect of what it may be 

stated 39,42n 

whether may be stated in those cases where the 

certiorari is taken away by statute - 40 n 
in what form to be stated - . - - 42n 
general directions respecting - - - 43n 
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Special case, judgment of superior court on, to have 

the same effect as if given by the quarter 
sessions ------ 44 

agreement to state, no forfeiture of recognizance 63 

attachment can only issue out of court of Queen's 

Bench to enforce order on - - - 68n 

Special sessions, appeals to, provisions of Act relating to 

notice of appeal, not applicable to - 2n 
provisions of statute with respect to frivolous 

grounds of appeal, not applicable to - 11 n 
Stamps, proceedings under statutes relating to, not 

within provisions respecting notice of appeal 8 
special case cannot be stated on appeal against 

proceedings relating to - - - - 40" 
appeal against proceedings relating to, cannot be 
refeiTed to arbitration by the parties or the 
court 48,56 

Statement of grounds of appeal. See Grounds of Appeal. 

of special case, in what cases allowable - • 39, 42/t 

Submission to arbitration by the parties only recover- 
able by operation of law - - . . . 49^ 
to arbitration by the parties, when may be 
made a rule of the court of Queen's 
Bench ------ 50 

to arbitration by the parties, what to contain - 50 n 
to arbitration no forfeiture of recognizance - 63 
Substance, matters of, whether amendable - - - 27n 

Substituted recognizance as valid as if entered into at 

proper time -------33 

Surcharge for game certificate, appeal against, in what 

case not within the statute - - - - - 27 n 

Superior courts, special case may be stated for the opi- 
nion of either of them ----- 42 
judgment of, on special case can only be sum- 
marily enforced by the Queen's Bench - 42 n 
only judge of Queen's Bench can make an 
order for reference to arbitration by the 
parties ------ 4971 
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Taxes, proceedings under statutes relating to, not within 
provisions respecting notice of appeal - - 8 

Taxes, amendment of order or judgment on appesd 

against, when not within the statute - > 27 n 

substitution of recognizance in appeal against, 

when not within the statute - - - d2n 

special, cannot be stated on appeal against pro- 
ceedings relating to - - - - - 40 

appeal against proceedings relating to, cannot be 
referred to arbitration by the parties or the 
court «- 48, 56 

Time, defective recognizance, if entered into at proper 

time, may be amended - - - - - 30 
uniformity of, for notice of appeal - - - 1 
within what time motion to set aside award must be 
made - - - - - --59 

Trial of appeals after substitution of valid for defectiye 

recognizance -----.« 33 

of appeal, amendment of orders or judgments on - ^ 

of appeal, grounds of appeal may be amended on, 

in what cases ------ 10 

of appeal, no other grounds of appeal than those in 
the notice, can be gone into at the trial - - 6 

of appeal, postponement of, on amendment of 
grounds of appeal - - - - - H 

of indictment, after amendment for variance - 38 



V. 



Vacation, judge's order for the removal of an order of 
sessions may be obtained in - - - - 66 

Variance between matter in writing and recital in indict- 
ment, when may be amended - - - 34, 37 9 

Vexatious grounds of appeal. See Frivolous Grounds of 
Appeal. 
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Witness, liability of, to be indicted for perjury after 

amendment of indictment - - - - - 38 
Writing, notice of appeal in all cases to be in - - 5n 
matter in, amendment of indictment in respect of 
yariance from recital on indictment, when 
allowable « - - * - 34, 37 n 



THE END. 
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